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MEMORANDA. 

1835.— On the first day of Hilary Term, William Bm-ge, Daniel Wakefield, Henry 
John Shepherd, Christopher Temple, Walter Skirrow, John Miller, C. H. Barber* 
George Spence, Thomas Joshua Piatt, Fitzroy Kelly, Richard Torin Kindersley» 
Edward Jacob, and James Wigram, Esquires, having been appointed his Majesty's 
Coimsel, were called within the bar. 

On the same day, the Honourable Sir William JElias Taunton, Knt., one of the Judges 
of the Court of King's Bench, died. He was succeeded by John Taylor Coleridge, Esquire, 
Serjeant at Law, who was afterwards knighted. 

On the 23rd of April, Lord Lyndhurst resigned the great seal, which was put in com- 
mission. The Commissioners were, the Right Honourable Sir Charles Christopher 
Pepys, Master of the Rolls ; the Right Honourable Sir Lancelot Shadwell, Vice Chan- 
cellor of England; and the Right Honourable Sir /. B. Bosanquet, Knt. one of the Judges 
of the Court of Common Pleas. 

During Easter Term, the Right Honourable Sir E, B, Sugden, Knt. resigned the office 
of Lord Chancellor of Ireland. He was succeeded by the Right Honourable Lord Plun- 
Icett. In the same Term, Sir F. Pollock, Knt., resigned the office of Attorney- General, 
and he was succeeded by Sit- John Campbell, Knt. Sir Wm, W. Follett, Knt., at the 
same time, resigned the office of Solicitor- General, and was succeeded by Jf2. M. Rolfe, 
Esq. one of his Majesty's Coimsel, who was afterwards knighted. 

In the same Term Basil Montagu, Esq,, Robert Alexander, Esq., and Thomas Starkie, 
Esq., of Lincoln's Inn, having b^en appointed his Majesty's Coimsel, were called within 
the bar. 

1836. — In the early part of Hilary Term, the Lords Commissioners resigned the 
great seal, and the Right Honourable Sir C. C. Pepys, Knt., Master of the Rolls, was 
appointed to the office of Lord High Chancellor, and was created a Peer by the title of 
Baron Cottenham of Cottenham in the county of Cambridge, 

Henry Bickersteth, Esq., one of his Majesty's Counsel, was also appointed Master of 
the Rolls, and was created a Peer, by the title of Baron Langdale of Langdale in the 
county of Westmoreland. 
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/ ' Exchequer, 

Staines v. Stoneham. ^-^-Y-w 

QTEER had obtained a rule to stay proceedings on the bail-bond on payment The rule tliat a 
of costs, the defendant having been rendered. On the 2nd of October the not stand as a 

defendant in the orierinal action had been arrested ; on the 20th an assign- "ecurity unless 

^ , , ., , 7, , , , ,. 1 . 1 1 • ^ ^ the plaintiff 

ment of the bail-bond had been taken, proceedings on whicn, the present rule has declared 

sought to stay. f^ptJ.Xigh 

the plaintiff 
Blachhurne shewed cause, and contended that, as by the Uniformity of ^^^'^ Tn con- 
Process Act, 2 W. 4, c. 39, s. 11, the plaintiff could not declare between the sequence of the 
10th of August and 24th of October, the rule of court could not apply, that ^ 39 ^^[ ^^ 
it shall not be a condition of setting aside proceedings on the bail-bond, that declaration 

it should stand as a security unless the plaintiff had declared de bene esse. yered between 

the 10th of 
August and. 
Per Curiam, — ^The rule requires, in all cases, that in order that the bail-bond 24tnof October, 

should stand as a security, that the plaintiff should have declared de bene esse. 

The plaintiff could not declare, and therefore could not have lost a trial. 

Rule absolute on payment of costs. 

Doe, on the several demises of Lamb, and Boydell and 

another, v. Gillett and another. 

TpJECTMENT to recover two copyhold messuages. At the trial before In an uction 
Williams, J. at the last assizes for the county of Oxford, it appeared that nees of an in* 

the defendant claimed title, by force of a conveyance, from an insolvent debtor solvent, to re- 

•^ ^ . . cover property 

named Lamb, which the lessors of the plaintiff, who were his assignees, con- alleged to have 

tended was voluntary, and invalid within the stat. 7 G. 4, c. 57, s. 32. (a) It JoJunuririf 
was in evidence that the insolvent had been a corn-dealer at Addesbury, in the him, the onut 
county of Oxford; the defendants were bankers at Banbury, with whom the °j,g act'"of 'as- 
insolvent kept an account, which was much overdrawn. signment was 
The defendants held some security, including a deposit of a lease by the in- on the assig-** 
solvent's brother, for the balance, with the amount of which they became dis- "^^*- I^ »» 
satisfied, as the balance over due increased, and it appeared that the two fol- show that the 
lowing letters to the insolvent had been wiitten, on their respective dates, by m'm'^*r**"red 
the defendant : — with the insol- 

Banlury, 22nd 8th month, 1833. lf^^^\ l^^ 
Respected Friend, Richard Lamb, the solicitation 

Thy letter of yesterday is received this morning, and the 100/. will ^^^x. 
be ordered to be paid thee by this night's post. On looking over thy bro- 

(a) And be it further enacted, that if any declared to be fraudulent and void as 
prisoner who shall file his or her petition against the provisional or other assignee or 
for his or her discharge under this act, assignees of such prisoner appointed under 
shall, before or after his or her imprison- this act : Provided always, that no such 
ment, being in insolvent circumstances, vo- conveyance, assignment, transfer, charge, 
luntarily convey, assign, transfer, charge, delivery or making over, shall be so deemed 
deliver or make over any estate real or per- fraudulent and void, unless made within 
sonal, security for money, bond, bill, note, three months before the commencement of 
money, property, goods or effects whatso- such imprisonment, or with the view or in- 
ever, to any creditor or creditors, or to any tention by the party so conveying, assign- 
person or persons in trust for, or to or for ing, transferring, charging, delivering, or 
the use, benefit or advantage of any credi- making over, of petitioning the said cour 
tor or creditors, every such conveyance, as- for his or her discharge from custody under 
signment, transfer, charge, delivery and this act. 
making over, shall be deemed and is hereby 
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ther's lease, I see the original cost of it was only 157/. 10^., I therefore think 
the securities we have at present are insufficient, looking at the state of thy 
accounts; I should therefore wish thee, on thy return, to make over thy 
houses at Addesbury, by a deed, as also thy reversionary interest in /. Wil- 
liams*s estate : I mention this for thy consideration before I see thee. 

I remain, 8cc. 

/. A. Gillett. 



Banbury, 24th 9th mo. 1833, 
Respected Friend, Richard Lamb, 

I called upon B, Aplin yesterday, and consulted him respecting the 
security to be given by thee to the bank. It seems that the necessary docu- 
ments can be prepared in London, without exposing the matter to B, Aplin' s 
clerks here. He referred to the court rolls, but there did not appear to be 
more than one house belonging to thee. I thought there had been another 
besides the one thou occupies^. With respect to thy reversionary interest, as 
one of the residuary legatees under the late /. Williams's will, 5. Aplin says 
it will be necessary for the executors to have notice respecting it, when the 
security is given. B. Aplin left here for London last night, and is Hkely to 
remain in town about a week, so I thought it would be better for thee to call 
upon him at his office there ; and I told him I would write to thee to do so, 
€uid if thou hast a copy of /. Williams's will, thou hadst better take it with 
thee, as he will want to see it. I think his office is No. 5, FumivaVs Inn, 
London, I suppose thou art aware that thy account, including the bill that 
was returned a few days back, exceeds the amount stipulated to be advanced 
■on the maximum 150/. This sum thou wilt, perhaps, be able to remit in a 
few days. I remain, 8cc. 

J, A, Gillett. 

The B, Aplin mentioned in the letters of the defendant, who was his attor- 
ney, was called as a witness at the trial, and gave evidence of a conversation, 
at his office in London, with the insolvent, on the previous 1st of October, 
when the insolvent stated he had agreed to give the security on his copyhold 
property. On the 7th December, the insolvent surrendered the two mes- 
suages, for which the action was brought. On the 23rd January, the insol- 
vent was arrested and went to prison. On the 29th January he filed his pe- 
tition, and obtained his discharge on the 25th March following. The jury 
found a verdict for the defendant. 



Talfourd, Serjt., moved for a new trial, as upon a verdict against evidence. 

Parke, B. — It was not necessary that the defendant should prove pressure. 
It is clear he was asking for security, that is sufficient. The plaintiflfs ought 
to show that the act of assignment originated with the insolvent. The infer- 
ence I should draw from the evidence would be, that it was a clear case for a 
verdict for the defendant. There are some cases on the subject, which are not 
quite satisfactory. 

BoLLAND, B., Aldsrson, B., aod Gurnet, B., concurred. 

Rule refused. 
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Godson, Administrator of Millington, v. Freeman. 



Exchequer. 



A SSUMPSIT for the use and occupation of a farm of the intestate, to 
whom (a) the promises in the declaration were alleged to be made. At 
the trial, before Denman, C. J., at the last assizes for the county of Gloucester, 
the plaintiff gave evidence of an occupation of a farm by the defendant, and 
also of the value. The defendant put in receipts given the intestate for the 
rent, at a lower rate than the value estimated by the witnesses. The plain- 
tiff submitted to a nonsuit. 

Tal/ourd, Seijt. moved for a rule to reheve the plaintiff from costs, under 
the Stat. 3 & 4 W. 4, c. 42, s. 31, on affidavits that administration had been 
granted to the plaintiff, as a creditor of the intestate ; that he had reason to 
beheve the rent was due, that he had applied for information to the widow of 
the intestate, who was the sister of the defendant, and that she had led him to 
believe the rent was unpaid ; and that the receipts were a surprise to him at 
the trial. Lysons v. Barrow (b), Wilkinson v. Edwards (c), and Southgate v. 
Crawley (d), were cited. 

Lord Abinoer, C. B. — It does not appear that the defendant had any thing 
to do with misleading the plaintiff. The general rule is, that the party suc- 
ceeding is entitled to costs ; and it would be very inconvenient to call upon the 
Court to exercise a minute equitable jurisdiction upon every occasion. 

Parke, B. — ^The act throws the labouring oar on the executor ; he must 
show clearly that he is entitled to relief. If it had appeared that the plaintiff 
had appUed to the defendant, and he had concealed the receipts from him, and 
so led him into an action, the case might have called for our interference. 

Alderson, B. — ^The plaintiff must show something of misconduct on the 
part of the defendant. 



It is not suf- 
ficient to entitle 
an executor, an 
unsuccessful 
plaintiff, to be 
relieved from 
costs under the 
Stat. 3 & 4 W. 
4, c. 41 , 8. 42, 
that he prose- 
cuted the suit 
bon&Jlde^ under 
a belief that 
tlierewasadebt 
due to the de- 
ceased, but he 
must show af- 
firmatively 
some miscon- 
duct on the 
part of the de- 
fendant, by 
which he had 
been induced 
to commence 
and carry on 
the suit. 



Gurnby, B. concurred. 



Rule refused. 



(a) If the promises be alleged to be made 
to the plaintiff, the Court has no jurisdic- 
tion to deprive him of costs, Ashton v. Poin' 
ttr, ante, 5. 



b) 10 Bing. 663. 
!c) 1 Bing. N. C. 301. 
[d) Id, 518; S. C. 1 Hodges, 1. 
Twytden v. Engler, 1 Hodges, 303. 



See 



Exchequfn 



Wright v. Woodgate. 



/^ASE for a Hbel. Plea, not guilty, and a justification of part of the libel, op^'^^^n^o^^ 

At the trial, before Lord Abinger, at the sittings in London, after last Tn- communicating 

nity Term, the defendant offered no evidence in support of the justification, but JJb^lThf 

rested his defence on the ground that the alleged libel was, under the circum* prim& facie 
. • M J • ^ presumption of 

stances, a privileged communication. malice, the 

plaintiff must 
show there was malice in fact. Malice in fact may be shown not only by extrinsic evidence, 
but it may be infenc^ fiom the language of the communication itself. 

2b2 
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It appeared that the plaintiff, while under age, being entitled to certain per- 
sonal property, under the will of his grandfather, filed a bill in chancery, by his 
next friend, to estabhsh the trusts of the will. At the time of the pubUcation 
of the alleged libel, one Henry Byrom was his next friend in the chancery suit, 
and one William Jackson was his guardian. The defendant was an attorney, one 
of the firm of Currie, Home, and Woodgate, and had conducted the chancery 
suit for the plaintijBT. The plaintiflf being still under age, was desirous of chang- 
ing his attorney, and for that purpose appUed to his guardian, and next friend, 
Mr. Byrom, The alleged libel consisted of a letter from the defendant to 
Mr. -Byrom.' — 



Dear Sir, 

At the time you were concerned for this infant, you were named in the 
pleadings as his next friend, and your name still continues thereon. Just 
before the last vacation, the cause came on to be heard on further directions, 
when it was supposed the Court would decide what interest the infant took 
under the wiU, but the Master of the Rolls directed the hearing on this point 
to stand over until the infant would attain his majority, which will be some time 
in the course of next year. The infant has been with us this morning, endea- 
vouring to persuade us to apply to the Master to open all the accounts of 
Mr. Hinks, the receiver, on the grounds that the maintenance money stated to 
have been paid him, has not, in point of fact, been paid him. This we have 
refused to do, as the accounts have been long since passed, and payments duly 
and properly vouched. Mr. Wright has taken himself ofi" in a great dudgeon, 
with a view to instruct some other solicitor to act for him, and has since sent 
word that he finds he must obtain some direction from you, since you have 
been named his next friend. Without looking more into the case than we have 
time at the present moment to do, we know not if any direction will be neces- 
sary from you, but we are incHned to think not, since he has a guardian, a 
Mr. Jackson, (lately become his father at law,) regularly appointed by the 
Court. There is something due to us for costs. Should any application be 
made to you, probably you will oblige us by declining to interfere ; at all events 
until our costs are paid. You are acquainted with the disposition of Mr. 
Wright, and therefore will not be surprised to hear he is seeking a quarrel with 
lis. When we are paid he is at hberty, with his guardian, to take the business 
where he pleases. At present there is nothing doing in the suit but the passing 
of the receiver's accounts. Some little time since he was apprenticed to a most 
respectable surveyor and civil engineer, but we understand his master has made 
him a present of his indentures, because he was worse than useless in his office. 
He is under terms to make a settlement on his wife, on his coming of age ; and 
because we tell him we are bound to the Court to see a settlement made accord- 
ing to its order, he wishes us to be no longer employed, that he may, we think, 
avoid the order ; and before the question as to the will can be determined, it 
must be ascertained whether or not his father made a will. This is an inquiry 
he cannot bear to have named to him, and the more particularly so since he is 
told an attested copy of a wiU is in the possession of his aunt or sister. He con- 
siders his father to have died intestate, and treats himself as heir at law. For all 
that we have done for him since we were employed we have taken the directions 
of his guardian, and we think you cannot do better than refer him to the same 
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quarter, should any application be made to you. With many apologies for Exchequer, 
troubling you with this long statement, AViiioht 



H, Byrom, Esq. 
Liverpool, 



We are, dear Sir, your's fedthfiilly, 

Currie, Horn, and Woodgate, 



v» 



At the close of the plaintiff's case, Erie, for the defendant, applied to the 
learned judge to nonsuit, on the ground that the letter was a privileged com- 
munication. Lord Ahinger thought that the part of the letter relating to the 
plaintiff's conduct as an apprentice, did not fall within the limits of the infor- 
mation which the defendant was, primd facie, entitled to communicate to 
Mr. Byrom, under the circumstances. Erie then proceeded to address the 
jury, urging to them, that the defendant was entitled to communicate what 
had been the plaintiff's former conduct and disposition. The Lord Chief 
Baron then expressed his opinion, that that part also of the letter was a privi- 
leged communication ; and his lordship proposed to nonsuit the plaintiff^ un- 
less it could be proved to the jury that there had been malice in fact. The 
plaintiff then called a Mr. Kennett, to whom he had been apprentice, to con- 
tradict the allegation in the hbel relating to the plaintiff's conduct as an ap- 
prentice. The Lord Chief Baron then left the question to the jury, whether 
the defendant, in writing the letter, had been influenced by a malicious motive 
to injure the plaintiff, or whether he wrote it without malice, telling them in 
the latter case to find for the defendant. The jury having found for the de- 
fendant. 

Sir F. Pollock moved for a new trial. The direction given to the jury 
ought not to have depended upon the question whether there was or was 
not malice to be inferred from the evidence given by the plaintiff. He ought 
to be in the same situation as if he had been nonsuited in the conclusion of his 
case before the last witness was called. [Parke, B. — Primd facie the com- 
munication was privileged, and it was therefore for the plaintiff to show that 
it was, in fact, malicious.] It was not necessary to prove mahce by extrinsic 
evidence ; the jury might infer it from the language of the hbel itself. 
\Parke, B. — ^The jury may certainly draw the inference of malice from the 
document itself; but in this case, if I had been trying the cause, I should 
have left the question to the jury, with strong observations that there was 
nothing in the language of the letter to raise the inference that there was a 
malicious intention in the writer. I do not understand that his lordship was 
requested to put that question to the jury.] The plaintiff had a right to have 
the question so put to the jury without a suggestion from the bar : it is a new 
doctrine that the bar should interrupt the judge, or be precluded from objecting 
to his direction. The plaintiff ought to be in the same situation as if he had 
been nonsuited. The letter of the defendant was voluntary, and the part 
relating to the apprenticeship was proved to be untrue. The voluntariness 
and the untruth were, in themselves, strong evidence of malice. 

Parke, B. — Sir F. Pollock has not satisfied me that there is any ground for 
a new trial. *' A privileged communication" means nothing more than that 
the occasion of writing it rebuts Xh^ primd facie inference of malice. It was on 
the plaintiff to shew malice, and he might do so, either by extrinsic evidence. 
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or by evidence afforded by the language of the document itself. If Lord 
Abinger meant to say, in proposing to nonsuit, that malice could be shown by 
extrinsic evidence only, the direction would have been wrong ; but the learned 
judge must be considered to have meant merely that there was so little to 
raise that inference, that the plaintiff could have no chance of a verdict, as the 
case stood when the defendant's counsel commenced his address to them. If 
his lordship, being asked to explain the expression used, had shown that he 
used it in the restricted sense, meaning that there was no evidence at all for 
the jury; or if his lordship had been requested to put the question to the jury, 
and had refused, in point of strict law there would have been ground for a rule. 
Lord Abinger, in substance, said, that there was so httle evidence, that it would 
be useless to go to the jury, and in that opinion I agree. 



Alderson, B. — I am of the same opinion. Ultimately, the case is the 
same as if Lord Abinger had, in the first instance, expressed his opinion that 
the letter was a privileged communication, and called upon the plaintiff to 
shew malice, without which the defendant would be entitled to a verdict. 

Gurnet, B. — I think it was incumbent on the plaintiff to show malice in 
fact. 

Lord Abinger, C. B. — I have no doubt upon this case. I was at first of 
opinion, that part of the letter could not be considered as a privileged commu- 
nication, and in that view, considering that that part might be said to be hbel- 
lous matter, uncalled for by the occasion, I refused to nonsuit. Mr. Erie's 
address to the jury induced me to alter my opinion, arguing that that part 
was important, not only for the protection of the interest of the defendant him- 
self, but in relation to Byrom, to whom it was important that the character of 
the young man should be known. I find I did direct the jury that if they 
thought there was malice in the communication made by the defendant, that 
their verdict should be for the plaintiff^ and if not, for the defendant. They 
found for the defendant, and I think that was right. 

Rule refused. 



Bees v. Williams, and Another. 

^T^RESPASS quare clausumf regit. Plea, that the Duke of Cleveland, before 
any of the times when, &c., to wit, on, &c., being seised in fee of the 
said close in which, &c., demised the same to the defendant, George Wil- 
liams, to hold for a-year then next following ; by virtue of which demise the 
defendant, George, afterwards, and before any of the said times when, &c., to 
them^'^'botlfthe ^^' ^^' ^^'' entered into the said close; wherefore the defendant, George, in 
lessors had the his own right, and the other defendant, as his servant, &c. Replication, that 
long before the making of the said demise, to wit, on, &c., the Duke of 
Cleveland, being seised, &c., demised the said close to one John Keel, to hold 
for one year, that Keel entered and became possessed thereof; and after- 

his wsent to it: wards, and durinff the continuance of the demise, to wit, on, &c., demised the 
jF/i?W, that this ., , ,,.•/,. 1 , , , .,, rr 7 

amounted to said close to the plamtiff, who entered and became tenant-at-wm to KeeL 

evidence of 

new demises of the respective closes, and of a surrender by operation of law of the previous 

interests of the tenants. 



Two persons 
being tenants, 
from year 
to year, of 
two closes, 
under different 
lessors, agreed 



same steward, 
to whom the 
arrangement 
was mentioned; 
be expressed 



Williams^ 
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Hejomder, that after the demise to Keel, and before the demise to the de- Exchequer^ 
fendant, George Williams, Keel smrendered his interest to the Duke of Cleve^ Bees' 
land. Smrejoinder traversing the surrender, and issue joined thereon. ^^^ v. 

At the trial, before Coleridge, J., at the last assizes for the county of 
Somerset, it appeared that the plaintiff had been a tenant, from year to year, of 
some glebe land, to Mr. Vane, the rector of Burrington, and that Keel was a 
Kke tenant of the close in which, &c. to the Duke of Cleveland : a Mr. Cock- 
him was steward to both the lessors. Keel, called as a witness for the 
plaintiff, stated he made a verbal agreement with the plaintiff, that the plaintiff 
should have the duke's land ; and that he (Keel) should have the rector's 
land, and pay Bees* rent. On the same day possession was taken of the 
glebe land by Keel, and of the close in question by the plaintiff. Keel told 
the plaintiff he should inform Mr. Cockhum what had been done ; the plaintiff" 
said, ** Very well.'* Keel shortly afterwards told Mr. Cockhum, who said he 
was glad of it. Keel further stated, that he still held the glebe land ; but 
that he had paid no rent for it, none being due until Michaelmas, The 
learned judge left it to the jury to say whether there had been a surrender by 
Keel to the duke, expressing his opinion, that the assent of Mr. Cockbum to 
the substituted tenancy was sufficient to give the effect of a surrender to the 
transaction. The defendants had a verdict. 

Erie, moved for a new trial. There was no evidence that a new relation of 
landlord and tenant between the Duke of Cleveland and the plaintiff had been 
created of the close in question. The effect of the transaction was to make 
the plaintiff under-tenant to Keel. The renter was to pay rent to the Duke 
of Cleveland, as KeeVs rent, and not as rent due from him directly. 

Parke, B. — ^There was a substitution of one tenant for another vdth the 
consent of the landlord ; there was a consent of all parties. Both tenants go 
to Mr. Cockhum ; the arrangement is mentioned to him, he says, ** Very well;"^ 
he is satisfied. The legal effect of the transaction is to make a new demise by 
the Duke of Cleveland, which, by the assent of the first tenant, amounts to a 
surrender by operation of law. At all events there was evidence for the jury. 

BoLLAND, B., Alderson, B.> and Gurnet, B., concurred. 

Rule refused. 



Wain WRIGHT v. Bland and others. 



T^TOTION for security for costs, on the ground that the plaintiff resided An application 

abroad. An action on a policy of insurance had been tried at the Mid- cost^oughl to' 

dlesex sittings after last term; the jury, being unable to agree, were dis- be made in 

charged. Plaintiff afterwards gave a new notice of trial, upon which the before issue 

joined, or as 
soon after as the plaintiff's absence becomes known to the defendant, and if the defendant, 
conusant of it, takes a step which causes the other side to proceed also, the application cannot 
be supported. 

Before the trial of a cause, the plaintiff went to reside abroad ; the defendant proceeded to trial, 
with a full knowledge of that circumstance ; at the trial a juror was withdrawn by consent, 
upon a new notice of trial being given. Ueld^ that the defendant was too late to apply for 
security for costs. 
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defendants made this application. The affidavits stated that the plaintiff was 
resident in England up to, and at the time of issue joined ; but before the 
trial he went abroad, and still continued abroad ; and belief was sworn to, 
that he had no intention of returning, the ground of which was alleged to be, 
that a criminal charge was pending against him. It was not denied that the 
defendant knew before the trial that the plaintiff was abroad. 

Sir John Campbell, A. G., in support of the motion. This is in the nature 
of a new action. [^Parke, B. — The objection is, that you ought to have made 
your application at an earlier period ; the rule of Court (a) requires that it 
should be made before issue joined, or if not, within a reasonable time from 
the period when you first knew he was residing abroad.] This application is 
for security for future costs ; and, in fact, no costs have been incurred since he 
went abroad ; it was decided in Seely v. Powers (b), that where the jury are 
discharged, the party ultimately successful is not entitled to the costs of the 
first trial. [Parke, B. — ^Whether that be so, or not (c), the plaintiff might 
not have gone on, and incurred the costs he did, if you had come for security 
as soon as you had information that he was residing abroad with no intention 
of an early return.] 

Lord Abinger, C. B. — ^The only difference between your case, and the 
ordinary one in which a party has taken steps with a ftdl knowledge of the 
absence of the plaintiff, is, that a trial which took place became ineffectual 
by the withdrawal of a juror. Suppose you had moved for a new trial, the 
verdict being against you, the case would have been just the same, and could 
you have supported this appUcation ? There were proceedings in the cause 
after the plaintiff had gone abroad, and those proceedings caused him to incur 
expense. 

Parke, B. — I have already stated the rule. If the application had been 
made as soon as the defendants became acquainted with the facts, the plaintiff 
would have been in a better situation. He might have declined to proceed 
further ; he has incurred expense on the faith that he would be permitted to 
go on. Costs have gone out of his pocket, which cannot be got back again. 

Aldbrson, B. — I think the application is too late, for the defendants were 
aware of the facts before they proceeded. Duncan v. Stint (d) recognizes 
the rule laid down in Du Belloix v. Lord Waterpark (e) ; that where a cause is 
pending, a party, if he means to apply for security for costs, must take no step 
after he knows that the plaintiff is out of England. 

Rule refused. 



;«) H. T. 2 W. 4, 8. 98. 

6) 3 Dowl. p. C. 372. 

^c) With reference to this point, Parke, 
B., observed that the discharge of a jury 
seemed to him to resemble the case in which 
a trial goes off pro d^ectu juraiorumy upon 



which the costs are allowed to the party 
who ultimately succeeds. Vide Burchall v. 
Bellamy y 5 Burr. 2693. 

(d) 6 B. & Aid. 702. 

(e) lb. 
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Tr|EMURRER. — ^Assumpsit. — ^The declaration stated that, whereas one A declaration 

Joshua Hilly now deceased, heretofore, to wit, on the 12th day of June, was^aWrtodo 
1833, was retained and employed by one /. L. Hesse, clerk, to do certain some work, 
work for him upon certain premises, to wit, the rectory-house at Knehworth, and ^hich would 
the defendant was retained and employed by the said /. L, Hesse, as surveyor ^^*V*'*'?"^p 
over the said /. Hill, in respect of the said work, and as such surveyor to the defendant, 
receive divers sums of money, to be paid by the defendant to the said /. Hill, ^^ '? consi- 
for and in respect of the said work ; and thereupon afterwards, on, &c., in the plaintiff 
consideration that the said plaintiff, at the request of the defendant, would ^aiferiak tof ' 
find, provide, and deliver to the said /. Hill such materials, goods, wares, and ^.,tliat the de- 
merchandizes, as should be required by the said /. Hill, to enable him to do mJaed'to^'ay 
the said work ; he, the defendant, promised the plaintiff to pay him on request fof them out of 
for the said materials, &c. so much as he should reasonably deserve to have in passing 
that behalf, out of such monies received by the defendant as aforesaid, as Jj»rough his 
should become due -to the said /. Hill, for and in respect of the said work, if should order, 
the said /. Hill would give an order to the plaintiff for that purpose ; and the J!®*!^ '^*' . 
plaintiff avers that afterwards, &c. the said /. Hill did give an order to the received 
defendant to pay him, the plaintiff, for all such materials, &c. as he, the Jha"*^! made 
plaintiff, should supply to the said /. Hill, for the said work as aforesaid, out an order re- 
of such monies received by the defendant as should become due to the said 2efenSntto 
/. Hill as aforesaid ; whereof the defendant had notice. And afterwards, pay i—Held, 
&c., the said /. Hill did require certain materials, &c. to enable him to do the tract was not" 
said work, and thereupon he, the plaintiff, confiding in the promise of the within the 
defendant, did find, provide, and deliver to the said /. Hill, and at his request. Frauds, the dc- 
the same materials, &c., and therefore then reasonably deserved to have in ^1*'?'*°" ^^^ 
that behalf the siun of 1000/. ; and that siun became due to the said /. that H. was 
Hill in respect of the said work. — Breach, that although the defendant o^thafit^he 
before, and at the time of such request had received, and had in his hands a was, the con- 
large sum of money, to wit, the sum of 1,500/., to be paid, and then due to nothing more 
the said /. Hill, in respect of the said work ; and although the said order had 'han a 
not been in anjrwise annulled or revoked, yet the defendant refused to pay Sssipiment of 

out of the said monies so received, &c. the said siun which the plaintiff * ^^^* with 

111 11 r •! 1 /. -w^i 1 the consent of 

reasonably deserved to have as aforesaid, or any part thereof. Plea, that the debtor. 

the promise mentioned in the declaration was a special promise to answer 

the debt of another; and that no agreement, note, or memorandiun in 

respect thereof was or is in writing. General demurrer and joinder. 

Erie, in support of the demurrer. The contract stated in the declaration 
is not within the statute of frauds. There is no promise alleged to pay out 
of the defendant's own fimds, but only to apply the fond of another in a par- 
ticular course, as soon as he has received authority to do so. [Lord Ahinger. — 
The engagement of the defendant to pay does not arise, unless he receives the 
monies.] Hodgson v. Anderson (a) is a direct authority, that as soon as the 
fimds are received, the debt becomes the debt of the defendant, and therefore 

(0)3 B. & C. 856. 
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not an agreement to pay money, which the party was not bound to pay, and 
consequently no note in writing was necessary. [He was then stopped by 
the Court.] 

Thesiger, contrct. — ^The general rule laid down is, " That if the person for 
whose use the goods are furnished be hable at all, any other promise by a 
third person to pay that debt must be in writing" (b), [Lord Ahinger. — It is 
the same thing, as when A. goes into a shop, and says, I will pay for such 
goods as B. may order ; — ^they are supplied in the credit of A. There is 
nothing to show that Hill was ever liable at all ; — ^but if so, suppose a mer- 
chant about to supply goods to another, who says he will remit, through a 
certain firm, who, on the application of the merchant, undertake to pay as it 
is remitted, in consideration that he wiU supply the goods. The obligation to 
pay does not apply until the money is remitted. Is that case within the 
statute of frauds ?] In Simpson v. Penton (c), where an upholsterer, at the 
request of the defendant, suppHed furniture to a third person, in consideration 
of the defendant's promise to see it paid at the end of six months, it was 
held that it were properly left to the jury to say whether the credit was not 
originally given to the defendant ; but there the verdict of the jury proceeded 
on the ground, that the defendant became directly and solely liable to pay the 
debt ; in the present case he promises to pay only out of a particular fund. In 
Ctuvon V. Chadley (d), it was decided, that the giving the order to a third person 
to pay would not discharge the original debtor (d). [Lord Abinger, — ^There 
the contract and liabiUty were originally with the person to whom the goods 
were dehvered.] The case very nearly resembles that of Morley v. Bootkby (e)^ 
in which it was held that there was no consideration for a promise of this 
kind to pay out of a particular fund. [Parke, B. — There is a case of Lacy v. 
M'Neile (/), in which there was an assignment of a debt due, and which the 
defendant, who was the debtor of the assigned debt, promised to pay, and 
it was held that a written promise was not necessary] . That would be a case 
like Fairlie v. Denton (g), and the original debtor would be discharged. 
There is no case which impugns the general rule that the promise is colla- 
teral, whenever there was an original debt by a third party. [Parke, B. — 
That is a general rule, but not without an exception. In Castling v. Aubert (h), 
upon giving up a lien on the goods of the debtor, it was held that a verbal 
promise to pay was sufficient; so in Williams v. Leper (i)* where there 
was a promise to a landlord to pay the rent of the tenant, if the land- 
lord would abstain from distraining.] 

LordABiNGER,C.B. — On reading the declaration, the first thing that struck 
me was, that there does not appear to be any debt due from Hill at all ; it is 
quite consistent with the declaration that Hill was not liable, and that alone 
would be an answer to the plea. But if he was so Hable, this is not a general 
promise to pay the sum due, but a promise on good consideration to apply 



(b) MatsonY. Wharam, 2T. R. 81. 

(c) 2 Cr. & Mee. 430. 

(d) 3 B. & C. 591. In that case there was 
no assent of the creditor to that mode of 
payment. Lord Tenterden, in delivering the 
judgment of the Court, said, " Sweet (the 
creditor) is not proved ever to have said I 
will take you, Robert, as my debtor, and 



discharge James." Vide Fairlie v. Denton, 
8 B. & C. 395. 

(e) 3 Bing. 107. 

(/) 4 D. & R. 7. 

(g) 8 B. & C. 395. 



(h) 2 East, 329. 
(i) 3 Burr, 1886. 
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tlie fiinds as they came to his hands for that purpose. I thmk, m either point Exchequer. 
of view, the case is not within the Statute of Frauds. Andrews 



V. 

Smith. 



Parke, B. — I am of the same opinion.- It seems to me that we cannot 
come to the conclusion that Hill was liahle at all — ^that he was debtor to the 
plaintiff ; if that be so, this cannot be a promise to pay the debt of another ; 
there was no such debt. But if there were, this is nothing more than a prospec- 
tive assignment of a debt, with an attornment (so to speak) of the debtor, 
and such a contract is not within the Statute of Frauds. 

Alderson, B., and Gurnet, B., concurred. 

Judgment for the plaintiff. 

The defendant applied for leave to amend, which was refused. 



Raymond and another. Executors, v. Fitch. 

■ 

Tr\EMURRER to a declaration. Covenant, by the plaintiffs, executors, on ^^ executor 

a deed between Thomas Walford, their testator, and the defendant. The may maintain 

declaration stated that, by the deed aforesaid, bearing date the 5th of breach of cove- 

December, 1832, the said Thomas Wal/ord, for the considerations therein nantin theUfe- 

time of the tes- 
mentioned, did demise and to farm let, unto the said defendants, certain tator, relating 

buildings, lands, hereditaments, and premises, particularly mentioned and ^^l^^^^ 
described in the said indenture, (except as in the said indenture is excepted.) Semhle^ also. 
To have and to hold the said buildings, lands, hereditaments, and premises, gubstaniial * 
with their appurtenances, unto the said defendant, his executors, and adminis- breach in the 
trators, for the term of one whole year, from the 29th day of September then tesutor of a 
last, and so from thence from year to year, until either of them the said covenant run- 
parties should think fit to determine the same by giving six calendar months land, 
notice to the other of them of such intention in writing, and notice to be 
given in or before the month of March in any year to quit at Michaelmas- 
day then following. And the said defendant, for himself, his executors and 
administrators, did, by the said indenture, covenant, promise, and agree, to 
and with the said Thomas Walford, his heirs and assigns (amongst other 
things) in manner following: (that is to say) that the said defendant should 
not nor would during the continuance of the demise fell, stub up, head, lop, 
or top any of the timber trees or trees likely to be timber growing and being 
on the said demised premises, or cut or take away wood or bushes, lops or 
tops, except such as had been agreed to be allowed for fire- wood and upon 
loppins, the pollard trees and cutting down the stub wood and bushes growing 
in or about any of the hedges and ditches of the said demised premises 
should, at the same time, new make and scour the same ditches, and lay one 
spit of all the earth of the said ditches on the banks thereof to nourish the 
quickset there, as in and by the said indenture, reference being thereunto had, 
will among other things more fully and at large appear, by virtue of which 
said demise, the said defendant, afterwards, to wit, on the 6th day of December, 
in the year of our Lord, one thousand eight himdred and thirty- two, aforesaid, 
and in the lifetime of the said Thomas Walford, entered into the said demised 
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Exchequer, premises with the appurtenances, and became and was possessed thereof for 
the said term so to him thereof demised as aforesaid ; and although the said 
Thomas Walford in his hfetime always from the time of making the said 
indenture imtil the day of his death, and the said plaintiffs as executors as 
aforesaid, since his death, have, and each of them hath well and truly per- 
formed, fulfilled, and kept aU things in the said indenture contained on his and 
their part and behalf, to be performed, fulfilled, and kept, according to the 
tenor and effect, true intent, and meaning of the said indenture, yet protesting 
that the said defendant hath not performed, fulfilled or kept any thing in the 
said indenture contained on his part and behalf, to be performed, fulfilled, and 
kept, according to the tenor and effect, true intent, and meaning of the said 
indenture; in fact, the said plaintiff *8 executors as aforesaid, say, the said 
defendant, after the making of the said indenture, and during the term thereby 
granted and before the decease of the said Thomas Walford, to wit, on the 1st 
day of January, in the year of our Lord, one thousand eight hundred and 
thirty-two, and on divers other days and times between that day and the day 
of the decease of the said Thomas Walford, filled, stubbed up, headed, lopped, 
and topped divers to wit, five hundred of the timber trees, and five hundred 
trees likely to be timber, growing and being on the said demised premises, 
and of great value, to wit, of the value of twenty pounds. And during the 
time aforesaid, he, the said defendant, cut and took away divers, to wit, five 
hundred lash loads of wood, bushes, lops, and tops, of a certain other great 
value, to wit, of the value of other twenty pounds, the same being other and dif- 
ferent wood, bushes, lops, and tops, than such as had been agreed to be allowed 
for fire- wood, contrary to the form and effect of the said indenture, and of the 
covenant of the said defendant so by him made in such behalf as aforesaid, 
and the said plaintiff's executors as aforesaid, in fact, further say, that the said 
defendant did not, nor would, upon such lopping the said trees and cutting 
down the said wood and bushes growing in and about the hedges and ditches 
of the said demised premises, new make and scour the said ditches, and lay 
one spit of all the earth of the said ditches on the banks thereof to nourish the 
quickset there, according to the form and effect of the said indenture and of 
the said covenant of the said defendant so by him made in such behalf as 
aforesaid, but therein wholly failed and made default contrary to the form and 
effect of the said indenture and of the said covenant of the said defendant so 
by him made in such behalf as aforesaid. And so the said plaintiff's executors 
as aforesaid, in fact, further say, that the said defendant (although often 
requested so to do,) hath not kept the said covenant so by him made, as afore- 
said, but hath broken the same, and to keep the same with the said Thomas 
Walford in his lifetime, or with the said plaintiffs as executors as aforesaid, 
since his death, he, the said defendant, hath hitherto wholly refused, and still 
doth refuse, to the damage, &c. 

The defendant craved Oyer of the indenture, and it was set out, con- 
taining an exception of the land on which the trees were planted, in these 
words : — " Except and always reserved out of this demise and lease unto the 
said Thomas Walford, his heirs and assigns, all such parts of the said fields 
as are planted with shrubs, and firs or other trees, and also all the privilege 
and liberty of keeping fowls in and about the farm yard hereby demised, and 
all and all manner of timber, timber trees, and other trees, wood, underwood. 



Fitch. 
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bushes, and thorns which now are, or at any time during the continuance of Bxeheqtter. 
this demise shall be growing." Raymokd 

The defendant, except as to so much as relates to taking away the wood, ^ »• 
bushes, lops, and tops, to which he pleaded over, demurred generally to the 
breach first assigned, and also to the breach secondly assigned. Joinder in 
demurrer. The point stated in the margin was, " that an action will not lie 
by the plaintifis as executors in respect of the breaches of covenant demurred 
to, no damage to the personal estate of the plaintiff's testator being shewn 
thereby." 

Sir W, W. Follett, in support of the demurrer. — An executor cannot main- 
tain an action for a breach of covenant relating to the real estate, unless the 
consequence be an injury to the personal estate of the testator. Kingdon v. 
Nottle{a) is a strong and decisive authority in this point; it was there held, 
that an action of covenant could not be sustained by an executor for the 
breach of covenant, in a conveyance ta the testator, that the covenantor was 
seised in fee and had a right to convey. • And Lord Ellenhorough said, " in 
the absence of any damage to the testator, which, if recovered, would properly 
form part of his personal assets; I do not know how to say that this action is 
maintainable." In Shepherd* s Touchstone (h), it is laid down, "If a feoffment 
be made in fee, and the feoffor doth covenant to warrant the lands, or other- 
wise to the feoffee, and his heirs, in this case the heir of the feoffee shall take 
advantage of this." — {Lord^Ahinger, — ^Why is the heir to have it? The testator 
might have cut down the trees.] The demurrer applies to the breach in 
cutting the trees, which is an injury to the real estate only ; the defendant has 
pleaded over to the carrying away ; upon this record, the question is the same 
as upon a breach of a covenant not to plough up ancient meadow. The case 
of Kingdon v. Nottle is upheld by another case of the same name, Kingdon 
V. Nottle {c), which decides that covenant lies by a devisee of lands in fee, upon 
a covenant made by the defendant to the testator, to whom the defendant 
conveyed the lands in fee, that defendant was lawfully seised, &c., inasmuch 
as such covenant runs with the land, and though broken in the lifetime of the 
testator, is a continuing breach in th6 time of the devisee. Lord Ellenhorough 
referred to the case of Chamberlain v. Williamson (d), as laying down the 
general principle, that an executor can recover only in respect of such a 
breach as was a damage to the personal estate. The judgment of the court 
goes very ftdly into the question. In Chamberlain v. Williamson it was held, 
that an executor could not have an action for a breach of promise of marriage 
to the intestate. {_Parke, B. — ^That case fell within the maxim actio personalis 
moritur cum persond; there was merely an injury to the personal feelings of 
an individual. There is a case in 2 Ventris (e) which has not been cited in the 
modem cases on the subject]. In King v. Jones (f), there was an action by 
the heir to recover damages for a breach of a covenant for farther assurance ; 
aud it was held, that the covenant running with the land, the action was well 
brought by the heir in preference to the ancestor, the heir, as the court said(^), 
** representing the ancestor in respect of land, as the executor does in respect 

[a) 1 M. & S. 355. (e) Morley v. Polhilt, 2 Ventris, 66. 

6) 171. (/*) 5 Taunt. 428, affirmed in error; 

c) 4 M. & S. 4 M. & S. 188. 

[d) 2 M. & S. 408. (g) 5 Taunt. 428. 
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of personalty. In Knight v, Quarles(h), in which the executor's right to sue 
upon a contract was carried farther than in any other case, it was said that an 
action could lie for a breach of covenant running with the land, if incurred 
in the lifetime of the testator, but there there was a damage complete and 
capable of being ascertained in his lifetime, and it was expressly alleged 
that there had been a special damage to the personal estate of the testator. 
In Orme v. Broughton(t) the authorities were fully considered; among others, 
Lucy V. Levington(J), a case opposed to authority and principle, in which it 
was held, that an executor might sue for a breach of a covenant to levy a fine, 
and that the testator should enjoy, it being alleged as a breach, that the testator 
had been evicted. In Orme v. Broughton, Tindal, C. J., considered that, in 
order to maintain an action by an executor, three things must concur — that 
there must be a personal contract, a breach of it in the lifetime of the testator, 
and a loss to the personal property. 

The second breach is also demurred to, the breach of the covenant to scour 
the ditch, a breach in not doing something beneficial to the real estate, and to 
the real estate only. 



W, H. Watson, contrcL, — ^The proposition in Com, Dtg.(k) is that an execu- 
tor may have an action upon a covenant, that touches the realty, if it be 
broken in the lifetime of the testator. Indeed, if he could not, there would 
be a wrong without a remedy, for the heir would be entitled to have the 
damage assessed only from the time it came into hands. Lucy v. Levington{J), 
and Morley v. Polhill(jn) support this proposition. {_Parke, B. — Is not a breach 
of covenant by a necessary implication an injury to the personal estate ?3 
By the stat. 3 & 4 W. 4, c. 42, s. 31, a right of action is given for an 
injury to the real estate of the testator, and at common law the executor has 
a right of action for all breaches of contract occurring in the lifetime of the 
testator ; the testator has a right to damages in respect of his interest, and 
the executor represents the person of the testator. In Chamberlain v. Wilkin* 
son. Lord Ellenborough considers that there was merely a personal injury to 
the testator. In Kingdon v. Nottle (n) there was a continuing breach, and 
therefore the devisee was entitled to sue ; Lord Ellenborough says, " here the 
covenant passes with the land to the devisee, and has been broken in the time 
of the devisee." This case is no authority that an executor cannot sue for the 
wrong done in the testator's lifetime. 

Cur. adv, vult. 

Lord Abinoer, C. B., delivered the judgment of the court. — ^The demurrer 
to the first breach gives rise to this question, whether an executor can sue for 
the breach of this covenant, not to fell, stub up, head, lop, or top, timber trees 
excepted, out of the demise, such breach having been committed in the life- 
time of the testator ; and no part of the timber loppings or toppings appearing 
to have been removed by the defendant. This question was argued in the 
latter part of the last term, before my brothers Parke, Bolland, Gumey, and 



'h) 2B. &B. 105. 
'0 lOBmg.537. 
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myself, and stood over, that we might more attentively consider hoy^ far the 
modem decisions referred to on the argument had overruled or qualified the 
old authorities. Those authorities are imiform, that the personal representative 
may sue, not only for all debts due to the deceased by specialty or otherwise, 
but for all covenants, and indeed, all contracts with the testator, broken in his 
lifetime ; and the reason appears to be, that these are choses in action and are 
parcel of the personal estate, in respect of which the executor or administrator 
represents the person of the testator, and is in law the testator's assignee. And 
this right does not depend on the equity of the statute, 4 Edw. 3, c. 7, but is a 
common law right as much as the right to sue on a bond or specialty for a sum 
certain, due in the testator's lifetime. The maxim that " actio personalis moritur 
cum persond" is not apphed in the old authorities to causes of actions on con- 
tracts, but to those in tort, which are founded on malfeasance or misfeasance to 
the person or property of another, which latter are annexed to the person, and 
die with the person, except where the remedy is given to the personal repre- 
sentative by the statute law. These authorities, as to actions of covenant, 
will be found in Com, Dig, Administrator, B. 13; Covenant, B, 1; Bacon's 
Abridgment, Executors and Administrators, N; and in the cases of Mason v. 
Dixon, (p) and Morley v. Polhill(p), which was the case of an action by the 
executor of a deceased bishop for a breach in his lifetime of a covenant in 
a former bishop's lease to repair ; Smith v. Simonds(q), in which an adminis- 
trator de bonis non recovered on a breach in the time of the testator, for not 
discharging the land from incumbrance ; and lastly, Lacy v. Levington (r), where 
the executor recovered for a breach in his testator's lifetime of a covenant 
for quiet enjoyments. The old authorities are also many, that an action will 
lie upon every breach of contract, though not under seal. In March, p. 9, 
pi. 23, Jones, J., said, " that it was agreed by the court, in what case soever 
there is a contract made to the testator or intestate, or anything which ariseth 
by contract, there an action will he for the executor or administrator, but 
personal actions die with the testator or intestate." And in 9th Reports, 89 a, 
Pinchon's case, in which the question was, whether an action of assimipsit for 
payment of a debt lay against an executor, it is laid down as follows : — " As 
to the other objection, that this personal action of trespass on the case moritur 
cum persond, although it is termed trespass, in respect that the breach of 
promise is alleged to be mixed with fraud and deceit, to the special prejudice 
of the plaintiff, and for that reason it is called trespass on the case ; yet that 
doth not make the action so annexed to the persons of the parties, that it 
shall die with the persons ; for then, if he to whom the promise is made Hies, 
his executors should not have any action, which no man will affirm ; and an 
action sur-assumpsit upon good consideration, without specialty to do a thing 
is no more personal, t. e,, annexed to the person, than a covenant by specialty 
to do the same thing;" and in Bacon's Abr, Executors, N. 1, **an executor 
stands in the place of his testator, and represents him as to all his personal 
contracts, and tlierefore may regularly maintain any action in his right, which 
he himself might." These authorities have certainly been hmited by the 
modem decisions, quoted in the argument, and are to be imderstood with 
some qualifications; but it will be found that none of those qualifications 
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affect the present ease. The rule that the executor may sue upoii evBjy 
covenant with his testator broken in his lifetime, has been directly qualified by 
the decisions in the two cases of Kingdon\.Nottle{r), followed by that of 
King v. Jones (s), in which cases it was held, that, when there are covenants 
real, that is, which run with the land and descend to the heir, though there 
may have been a formal breach in the ancestor's lifetime, yet, if the substantial 
damage has taken place since his death, the real representative, and not the 
personal, is the proper plaintiff. These cases go no further, and they do not 
apply to the present; for there is no doubt but that the covenant in question 
is purely collateral and does not run with the land; for the trees being 
excepted from the demise, the covenant not to sell them is the same as if there 
had been a covenant not to cut down trees growing upon an adjoining estate 
of the lessor. It is a security by specialty given by the" lessee to the lessor 
not to commit such a trespass during the lease, which may continue beyond 
the lessor's life. For the breach of such a covenant, after the death of the 
covenantee, the heir or devisee of the land on which the trees grow could not 
sue; the executor would be the proper party, as the covenant is collateral and 
is intended not to be Hmited by the life of the covenantee, and if hexould not 
sue no one could. It is equally clear, that the heir or devisee could not sue 
for a breach of the covenant in the time of the ancestor or devisor, and the 
executor therefore must sue, or all remedy is lost. These decisions, therefore, 
do not effect the present case. The old authorities with respect to the right 
of the personal representative to sue on all contracts made with the deceased, 
have also been qualified by the modem case of Chamberlain v. Williamson (t), in 
which it was held, that the administrator of a woman could not sue for a 
breach of contract to marry the intestate, the declaration not stating any 
ground of injury to tlie personal estate; and, in giving judgment. Lord 
Ellenhorough enumerates other instances of contracts, the breach of which 
imports a damage only to the person of the deceased, such as impUed con- 
tracts by medical practitioners, to use a proper portion of skill and attention, 
which cases are in substance actions for injuries to the person, and for which 
the personal representative could not sue ; and the argument on the part of 
the defendant in this case, was, that the same limitation of the old authorities 
must be appHed to all contracts except such as directly relate to' the personal 
estate, and the performance of which, would necessarily be a benefit, and the 
breach a damage, to the personal estate of the testator, whether such contracts 
are under seal or not, and that upon such contracts the executor could not sue 
without alleging a special damage to the personal estate. The case certainly 
does not go that length, and we think that such an extension of the doctrine 
laid down in it is not warranted by law, and that it cannot be extended to a 
contract broken in the lifetime of the deceased, the benefit of which, if it were 
yet unbroken, would pass to the executor as part of the personal estate, at all 
events, not to such a contract under seal. The present case is one of that 
description — it is a case more favourable to the executors [|than those of 
Morley v. Polhill, Smith v. Simonds, and Lacy v. Levington, in which the 
covenant did run with the land, and if the last case is to be considered as 
having been decided, as was suggested in the argument before us, on the 
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injury to the personal estate (though such a ground is not intimated in either 
report) it is difficult to say that the loss of the shade and casual profits of **"*^ 
trees is not equally so. We therefore think that our judgment must be Fitch. 
for the plaintiffs. 

Judgment for the plaintiffs. 



GcuGENHEiM V. Lane and others. 



■JLfOTION to review the Master's taxation of costs. In an action of tres- The right of* 

pass, brought by the plaintiff in formd pauperis, against six defendants, forwwcr'fuU^ 

the declaration containing four counts, to which not guilty was pleaded, he costs on a ver« 

obtained a verdict against three of the defendants on the fourth count, with favour Is not 

a farthing damages, they having a verdict on the first three counts ; the other 'estricted to 

three defendants had a verdict on all the counts. The Master taxed the full he obtains* 

costs for the plaintiff on the verdict against the three defendants, and then verdict for W. 

deducted from that amount the costs of the same three defendants on the pauper plaintiff 

issues found in their favour. The Master allowed no costs to the defendants 5"f*.?i^*!*^ 

derenaants, 

who had a general verdict. some of wliom 

succeed, the 

coBtn of the 

Erie obtained a rule to review the taxation, on the ground that the plaintiff successful de- 

not having recovered 5/. was entitled only to costs out of pocket; or to be set off 

reduce the amount by settinff-off the costs of the acquitted defendants. against the 

J ° ^ costs which the 

plaintiff is 

Crowder and Mansel shewed cause. — If a pauper obtains a verdict which entitled to re- 
... _. , , , 1 . v covw from the 

would m an ordinary case carry costs, he must have them also ; there is no such ottiers. 

exception as is contended for, respecting his right to costs in actions in which he 

recovers 5/. The rule is, that a pauper, while remaining so on the record, 

may receive costs, but he cannot be hable to pay any. Price v. Brown (a). 

Blood V. Lee (6). The rule H. T. 2 W. 4, s. 74, allowing costs to be set off, 

applies only when the one party would be Hable to pay those costs to the 

other, and is consequently inoperative in the present case. 

Per Curiam. — ^The rule is that a pauper does not pay costs, but that he is 
entitled to receive them. Before the statute 8 & 9 W. 3, c. 11, the acquitted 
defendants would not have been entitled to their costs, and that statute gives 
them to one or more successful defendants only, " in like manner as if the 
verdict had been given against the plaintiff, and acquitted all the defendants." 
Had that been the case, the plaintiff being a pauper, they would have had no 
costs ; the rule of court allowing a set-off of such cross costs only as are payable 
by one party to the other, in the present instance, there are no such costs, 
consequently, 4;here cannot be any set-off. 

Rule discharged (c). 

(a) 1 B. & P. 39. the Master for some further inquiries into 

(oS 3 Wils. 24. matters of fact connected with the relative 

(c) The rule was discharged as to these costs arising on the general issue. 
points of law, but the case was sent back to 

2c 
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Though a de- 
fendant has put 
in special bail, 
the defendant, 
if be has not 

E effected it, 
as a right to 
pay money into 
Court, under 
theBtot.7&8 
6. c. 72, and 
have an exone* 
retur entered 
on the bail- 
piece; and a 
condition can- 
not be imposed, 
that he shall 
pay the costs of 
the plaintiff's 
inqiriries re- 
specting the 
Mil. 



j^DDIS ON obtained a rule to shew cause why an exoneretur should not 
be entered on the bail-piece. The defendant having been arrested, special 
bail was put in on the 2nd of November, in due time ; on the 4th he paid 
into court, pursuant to the statute 7&8G. 4, c.71,s. 11, the s\mi indorsed 
on the writ. On the 5th, notice of having paid in the money was given. It 
was sworn on the part of the plaintiff that inquiries were made respecting the 
circumstances of the bail, that he had been put to expense by the inquiries, 
and was about to except to the bail. 

Erie shewed cause. The plaintiff is entitled to the costs he has been put 
to by the conduct of the defendant in putting in the bail, whom he afterwards 
abandoned. It is discretionary in the Court to allow this money to be paid in. 
If the 2nd and 4th clauses of the statute 7 and 8 G. 4, c. 7 1 , s. 2, are read toge- 
ther, the true construction will be found to be, that before putting in special bail 
the defendant has an election, imder the 2nd section, to do so, or to pay money 
into Court, after putting in special bail, only ** if the Court shall so think fit." The 
plaintiff had twenty days in which to except ; suppose he had excepted on the 
5th, the Court would surely have allowed a substitution of money for the bail, 
only on pajnnent of costs ; and it is sworn, the plaintiff had made expensive 
inquiries, and was about to except to the bail. In Newman v. Hodges (a), where 
money had been deposited with the sheriff, imder the old statute, 43 G. 3, 
•c. 46, s. 2, and the render was too late, it was held that the plaintiff was 
entitled to receive the money which had been deposited with the sheriff. 
Strafford v. Love {b), also recognises the rule that the defendant, to daim the 
benefit of the statute, must have put in his bail in due time. It is here sworn 
that an exception was about to be made to the bail : the defendant has aban- 
doned them, and it must be taken that they were bad. If the bail had come 
up to justify, and had been rejected, the defendant must have paid the costs. 

Addison, in support of the rule. — The practice is not as stated, that if the 
bail had come up to justify, and had been rejected, the defendant must have 
paid the costs. The language of the 2nd clause of the statute enables the 
defendant to pay money into Court in Heu of bail as a matter of right. It is 
discretionary in the Court to allow a substitution, when the defendant has 
*' put in and perfected special bail" under the 4th section. 

Lord Abingbr, C. B. — I was at first of opinion that the defendant had 
Billowed the time to pass, during which he had a right to pay the money into 
<x)urt, but that does not appear to be the case. 

Parks, B. — I am disposed to think my first impression was wrong, and 
that the defendant has a right to pay the money into court at any time before 
special bail is perfected. 



(a) 2 B. and Add. 422. 



ib) 3 Dowl. P. C. 693. 
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Aldsrson, B. — I am of the same opinion. Exchequer. 



Stanford 
Gurnet, B., concurred. ,. w. 

Rule absolute. 



M'Caw. 



Ramsden v. Maugham. 



T>ALL obtained a rule to shew cause why the defendant should not be A cafAat may 

discharged out of the custody of the sheriff of Middlesex , on the ground different county 
that the capias upon which the defendant was arrested in Middlesex was not i!**'ffi?^'**l 
warranted by any affidavit filed in that coimty. On the 9th of April, 1835, an made. An 
affidavit was sworn in the county of Surrey, upon which no arrest took place. oyecUvcon ^ 
Subsequently, without any new affidavit, a capias was issued into Middlesex, the ground of 
which was followed by an alias capias into Middlesex, upon which the defendant itVJ^J^Sid. 
was arrested. 

Barstow shewed cause. — It is objected that there is no foundation for the 
writ issued in Middlesex, but it was decided in Rodwell v. Chapman (a), that 
though an affidavit be made in one county upon which a writ is issued, no 
proceeding being taken, a writ may be issued into a fresh county without any 
new affidavit. [Parke, B. — ^That case was before the Uniformity of Process 
Act]. In Coppin v. Potter (b), since the passing of that act, it was decided 
that a writ may issue into a different coimty without a new affidavit. An 
objection has been also made to the lapse of time between the making of the 
affidavit and the arrest, which is imsustainable ; by the practice of all the 
Courts an affidavit of debt is good for a year. 

Ball, contrh, — ^In Coppin v. Potter (b), the writ was an alias writ. In Boyd 
V. Darand (c). Lord Mansfield condemned the practice of issuing concurrent 
writs. The statute 12 G. 1, requires an affidavit to be sworn before the 
officer who shall issue the process, that is, the process that is to be executed. 
In Baker v. Allen (rf), a latitat, without a new affidavit, was held good but 
only on the ground that a latitat was a continuance of the bill of Middlesex. 

Parke, B. — Rodwell v. Chapman decides that the first writ may be aban- 
doned, and a second writ issued into another county. The objection to the 
staleness of the affidavit cannot be supported ; the well-known practice is, 
that an affidavit lasts for a year ; so the officer certifies, and so I have always 
understood the practice to be. The rule must be discharged, with costs. 



The other judges concurred. 



Rule discharged, with Bt^* 



(a) 1 Cromp. k Mee. 70. (c) 2 Taunt. 161. 

lb) 10 BiDg. 442. ((/} 7 B. & C. 526. 
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T^xchequcr. Fergusson and another. Assignees of Bromley, an Insolvent, 

V. Mitchell. 

The demurrer- T\EMURRER to a declaration. The demurrer-book was made up as fol- 
made up In the ^^^^ * — " John Fergusson and John Parsons y assignees of the estate and 

. form prescribed effects oi James William Bromley, an insolvent debtor, in pursuance of an act of 
T. 4 W. 4, and Parliament made at Westminster in the 7th year of the reign of his late Ma- 
^%^b**°^ -°' jesty King George the Fourth, to amend and consolidate the law for the relief 
eluded from of insolvent debtors in England; and of an act of Parliament made at West^ 
S5'*^'*T' ^^ minster in the 1st year of the reign of our lord the now King, to continue and 
to any infor- amend the laws for the reUef of insolvent debtors in England, by Foster Ed- 
Se commence- ^^^^ Chell, their attorney, complain of William Mitchell, who has been sum- 
ment of the de- moned to answer the said John Fergusson and John Parsons, by virtue of a writ 
does not appear ^^^^ ^^ Wednesday, the 8th day of July, a. d. 1835, out of the court of our 
^^ ^K^?**"'"h" ^^^^ ^^ ^Tig before the barons of his Exchequer .at Westminster, For that 
form. whereas the defendant, on the 1st day of July, a. d. 1835, was indebted to the 

. ^" declaration g^^j James William Bromley, before he subscribed his petition for his discharge 
assignees of an from imprisonment, and executed the conveyance and assignment of his estate 
ciedawlion mav ^^^ effects, according to the provisions of the said acts, in the sum of 20/. for 
allege that the goods sold and dehvered by the said James William Bromley, before he became 
To the assignees. iJ^solvent, to the said defendant, at his request; and in 20/. for money found 
An allegation to be due from the said defendant to the said James William Bromley on an 
the detendant account stated between them, which said several monies were to be paid re- 
A**R"b*f*^**h** spectively by the defendant to the said James William Bromley before he be- 
subscribed his came insolvent, on request, whereby and by reason of the non-payment thereof, 
Sfscharce ^&" ^^^ °^ ^^ same still remaining impaid, an action hath accrued to the plaintiff 
in 20/., for as assignees as aforesaid, to demand and have of and from the defendant the 
ddivered hv^ ^^^ several monies respectively amoimting to the sum of 40/. above demanded; 
the said A. B. yet the defendant hath not paid the said sum above demanded, or any part 
same insolvent thereof, to the damage of the plaintifis, as assignees as aforesaid, of 10/., and 
to the said de- thereupon they bring suit, &c. 

request' is suf- Special Demurrer, assigning for causes, that in the declaration it does not 
*cient as to the sufficiently appear in what capacity or character the plaintiffs sue the defe- 
of the goods. dant ; and also, for that although the plaintiffs therein state themselves to be 
demurm to*the ^^ assignees of the estate and effects of one James William Bromley, an insol- 
whoie declara- vent debtor, yet they do not sue the defendant as such assignees ; and also, for 
count is good, *^^^ ^^ declaration states that the defendant was simimoned to answer the 
tlie plaintiff is plaintiffs in their individual character, and not in the character of such assig- 
judgment. nees ; and also, for that although the plaintiffs in the declaration state them- 

selves to be such assignees, and sue the defendant for a debt alleged to be due 
to the €aid insolvent, they nevertheless therein complain that the defendant 
owes the same debt to them, the plaintiffs ; and also, for that the plaintiffs, al- 
though they state therein that the defendant is indebted to another party in a 
certain sum, nevertheless demand the same debt as due for themselves ; and 
also, for that the plaintiffs therein claim a debt growing out of a contract to 
which they were not parties ; and also, for that it is not stated in the first 
count of the declaration that the goods therein alleged to have been sold and 
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delivered by the said James William Bromley to the said defendant, were so JExohequer, 
sold or delivered previously to the time of subscribing or of filing the petition Vj^^^qC^q^ 
for the discharge from imprisonment of the said James William Bromley, or of v. 

executing the conveyance and assignment of his estate and effects according to 
the provisions of the said first-mentioned act ; and also, for that it does not 
distinctly appear, that the said debt in the said first count claimed was due or 
growing due at the time of filing such petition of the said James William 
Bromley, according to the exigency of the said first-mentioned act ; and also, 
for that it does not by the said first coimt £^pear, but that the said goods were 
sold and dehvered by the said James William Bromley to the defendant ; and 
also, for that it does not appear, but that the account in the second count of the 
declaration alleged to have been stated was stated after such conveyance and 
assignment ; and also, for that no time is mentioned or set forth when the said al- 
leged account was stated ^ and also, for that it does not clearly appear between what 
parties such alleged account was stated; and also, for that it does not appear that 
the said several monies in the declaration mentioned were to be paid by the defen- 
dant to the said James William Bromley, or that the defendant was hable to 
pay the same before he, the said James William Bromley, subscribed his said 
petition, or before he filed the same, or before the execution of the said convey- 
ance and assignment ; and also, for that it is not stated in the declaration that 
the defendant has not paid the said several monies therein demanded to the 
said James William Bromley before he subscribed the said petition. 

The declaration contained a recital of the writ in these terms : — " The 
plaintiffs, assignees, &c., (as before,) complain of William Mitchell, who has 
been summoned to answer the said John Fergusson and John Parsons, assignees 
as aforesaid, in an action of debt, and they demand of the said William Mitchell 
the sum of 40/. which he owes to, and unjustly detains from them." 

Arnold, in support of the demurrer, proposed to argue that an assignee stood 
in the same situation as an executor, and, therefore, could not sue in the debet 
and detinet, SfC. This point not being raised in the demurrer-books as dehvered 
to the judges, the case stood over, on a suggestion that the paper-books (which 
had been dehvered by the plaintiffs) did not correspond with the declaration as 
drawn. 

Piatt (on a subsequent day) stated that the demurrer-books had been made 
up in pursuance of the R. G. H. T. 4 W. 4, which directs that issues,, 
judgments, and other proceedings in actions shall be in the form given. 

Arnold, — ^The defendant has demurred to the declaration as delivered to him. 
The rule of court speaks of issues. 

Parke, B. — ^TThis paper-book appears to be right according to the form 
directed by a rule of the judges made under the powers given them by an act 
of parHament. (a) This is an issue in law, which the rule directs to be made 
up in the form given, or to the Uke effect, mutatis mutandis. 

The other judges concurred. 

(a) This is oneof the rules made under the flower given to the judges by the stat. 3 & 4 
W. IV. c. 42, s. 1. 



348 



TERM REPORTS in the EXCHEQUER. 



Ex^te^r, 



Feroussok 

V. 

Mitchell. 



^mo/J.— -Then the declaration is defective in another point — ^in not alleging 
with any certainty the time when the goods were delivered. The allegation is, 
that the goods were sold and delivered by Bromley before he became insolvent. 
[Parke, B. — Suppose you reject the words " before he became insolvent ; ** 
then the allegation is, that he was indebted on a day certain before he sub- 
scribed his petition.] There is a difference between a bankrupt and an insol- 
vent. The time when a man becomes bankrupt is fixed by the adjudication ; 
but it is otherwise with an insolvent. The declaration does not show that 
there was any debt due before he was discharged, or before he signed his pe- 
tition. For any thing that appears to the contrary, the debt might have ac- 
crued years before, and be barred by the Statute of Limitations. Nor is it 
alleged when the account was stated. The rule is laid down in Higgins v. 
Highfield (h), Denison v. Richardson (c). The declaration is bad, also, in aver- 
ring that the debt accrued to the plaintiffs. They are no parties to the con- 
tract. The debt is due to the insolvent, and is by the insolvent assigned to 
the assignees. 



Piatt, contrcL, was stopped by the Court. 

Parke, B. — ^The debt is assigned by the statute to the assignees, and the 
cause of action accrues to them : the declaration, therefore, is correct on that 
point. The defendant could have no difficulty in pleading the Statute of 
Limitations. As to the allegation " before he became insolvent," that is, in 
substance, equivalent to saying ** before he filed his petition." As to the 
alleged informality in the second count — ^the omission to state when the account 
was stated, it is unnecessary to consider that, because the demurrer is to both 
counts ; and, according to the case of Pinkney v. Inhabitants de Rotel (d), if 
one coimt be good the plaintiff is entitled to judgment. 



The other judges concurred. 



Judgment for the plaintiff. 



{b) 13 East, 407. 
(c) 14 East, 291. 



(rf) 2 Saund. 379. 



Spiers v. Thelwell. 



A declaration 
by an indorttee 
against ihe ac- 
ceptor of a bill 
of exchange, 
stated that the 
drawer required 
the defendant 
to pay to " his " 
order ^—-Hddt 
on special de- 
murrer, that 
" his " must be 
taken to refer to 
the drawer, and 
not to the lobt 
antecedent. 



"T^EMURRER to a declaration. The first count alleged that one P. N., on, 
&c., made his bill of exchange in writing, and directed the same to the 
defendant, and thereby required the defendant to pay to his order 127/. 7s, 6d. 
(a statement of defendant's acceptance and of the indorsement to the plaintiff.) 
The second count was — And whereas defendant, on, &c., was indebted to the 
plaintiff in 300/. for money found to be due from the defendant to the plaintiff 
on an account stated between them. 

Special demurrer to the whole declaration, assigning for causes that the 
count on the biU of exchange is either ambiguous in not showing with 
sufficient certainty to whose order the money was to be paid, the word " his," 
as therein mentioned, being ambiguous; or else the word **his** refers to 
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the last antecedent, and then an indorsement by the defendant himself ought Exchequer » 
to have been averred ; and that the count on an account stated is defective in 
not stating any time when the account was stated. 



Addison, in support of the demurrer. — ^The word " his *' in the count on the 
bill of exchange is ambiguous. A man may draw a bill on himself — Starke v. 
Chersman (a). It is uncertain, therefore, to whose order the bill was payable. 
Then the second count is bad in omitting an allegation of the time when the 
cause of action arose. 



Spiebs 

V. 

Thelwell. 



Parke, B. — It would be contrary to common sense to imagine the word 
" his " refers to the defendant. Primd facie, it is to be referred to him, as 
" defendant " is the next antecedent ; but we may call some common sense to 
our aid in the construction of words, and to put that primd facie con- 
struction on this declaration would be to violate it. Then, if the second 
count be bad, stiU the plaintiff is entitled to judgment on this demurrer, which 
is too large. It appears to me clearly to be a demurrer to the whole declara- 
tion ; and if either of the counts be* good (b), the plaintiff is entitled to our 
judgment. 



The other judges concurred. 



(a) Carth. 609. 



Judgment for the plaintiff. 
(b) Vide 1 Saund.286 (n.) (9.) 



Green v. Button. 



T^EMURRER. Case. The declaration stated that whereas the plaintiff, Ifsecial da- 
before and at the time of the committing of the grievances by the defen- 5?om*a'c?aii» 
dant hereinafter mentioned, used and carried on the trade or business of a car- made to goods, 

flii action 

penter and builder, and had, just before the time of the committing of the said against the 

grievances, to wit, on, &c., purchased of Messrs. Cosser and Son, and the said claimant may 
HIT ry 1 fN 1 , , ,, , , . .^ .1 j^j^ ^ be maintained, 

Messrs. tosser and Son had then sold to the plaintiff a certam large quantity ot if he mak© 

wood, to wit, 200 spruce battins, to be used by the plaintiff in his said trade or JJ®j.^J^'3„ 

business, at and for a certain price or sum, to wit, the price or sum of and without 

£11 : 12 : 4, which said sum the plamtiff, at the time of the said purchase and oJprobablf ^* 

sale, to wit, on the day and year aforesaid, paid to the said Messrs. Cosser and cause. 

Son, and the said Messrs. Cosser and Son then accepted and received the same cient* special ' 

from the plaintiff in payment for the said spruce battins. And whereas also damage that 

the defendant, at the time of the said purchase and sale, had lent and advanced ^hom a con- 

to the plaintiff the said sum of £11 : 12 : 4, for the purpose of maldng such ^^^g^^^j^r" 

payment as aforesaid, of which the said Messrs. Cosser and Son then had sale of the 

notice, and which said sum of money was so lent and advanced by the defendant fo^^tf/iiv^^ Jhem 

to the plaintiff as aforesaid upon the personal credit and responsibility only of in consequence 

of the claim, 
he not being under a perfect obligation to deliver the goods. 

Qu. Whether any action could be maintained against the claimant if the vendor of the goods 
was under an absolute undertaking to deliver Ihem. 



350 

^Exchequer', 



Greek 

V. 

Button. 



TERM REPORTS in the EXCHEQUER. 

the plaintiff, without any agreement then or at any other time either before of 
afterwards being made or entered into by or between the plaintiff and the de- 
fendant that the defendant should have or be entitled to any lien upon the said 
spruce battins in respect of the said loan, or any power or control over the 
same or any part thereof as a security for the repayment of the said sum of 
money or otherwise. Yet the defendant, well knowing the premises, but con- 
triving and wrongfully and maliciously intending to injure and aggrieve the 
plaintiff in that behalf, and to deprive him of the possession, use, and benefit 
of the said spruce battins, and falsely and wrongfully pretending and assuming 
that he, the defendant, had and was entitled to a lien upon the said spruce 
battins, and had then a right of staying and preventing the delivery thereof to 
the plaintiff until the said sum of money should be repaid, and falsely and 
wrongfully pretending that he the plaintiff was in embarrassed circumstances 
and unable to pay and discharge his just debts, afterwards and after the said 
purchase and sale of the said spruce battins by the plaintiff, and after the pay- 
ment of the price thereof by the plaintiff as aforesaid, to wit, on the day and 
year aforesaid, wrongfully and maliciously, and without any reasonable or pro- 
bable cause in that behalf, but under colour of the said pretended lien and 
right of detainer, ordered and directed the said Messrs. Cosser and Son not to 
deliver the said battins or any part thereof to the plaintiff, but to retain and 
keep the same in their, the said Messrs. Cosser and Son's, custody and posses- 
sion, imtil they, the said Messrs. Cosser and Son, received further orders and 
directions of the defendant concerning them, whereby and in consequence 
whereof, the said Messrs. Cosser and Son, being then and by the means afore- 
said, induced by the defendant to beheve that he, the defendant, in fact had 
and was entitled to such Hen as aforesaid upon the said spruce battins, and 
that the defendant had a legal right to make such order for the staying and 
preventing the deHvery thereof to the plaintiff, did, in pursuance of the said 
order and direction of the defendant in that behalf, keep and retain the said 
spruce battins in their custody and possession for a long space of time, to wit, 
for the space of three weeks then next following, without the consent and 
against the will of the plaintiff, and did, during all that time, absolutely refuse 
to give up or deliver the same or any part thereof to the plaintiff or his order, 
although the said Messrs. Cosser and Son were, to wit, on the day and year 
aforesaid, requested by the plaintiff so to do, whereby and by reason of the 
committing of the said grievances by the defendant, the plaintiff was during 
all that time deprived of the possession of the said spruce battins and of the 
benefit of the said purchase and sale thereof, and was thereby during all that 
time prevented from using the said spruce battins in his said trade or business 
of a carpenter and builder, and divers houses and buildings then erecting and 
building by the plaintiff, were, by reason and in consequence of the said de- 
tention of the said spruce battins by the said wrongful conduct of the defendant 
in the premises, during all the time aforesaid remained incomplete, and the 
work and progress thereof greatly delayed and retarded ; and the plaintiff was, 
from the said want and absence of the said spruce battins, during all that time 
wholly unable to proceed with or complete the said houses and buildings ; and 
the plaintiff also was, during all the time aforesaid, by reason of the commit- 
ting of the said grievances by the defendant, considered and believed by the 
said Messrs. Cosser and Son, and by other good and worthy subjects of this 
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realm to be a person in embarrassed circumstances and unable to pay and ExcJicquer, 
discharge his just debts, and the plaintiff hath been and is by means of the ^^^'^^^ 
premises otherwise greatly injured and damnified. To the damage, &c. v. 

Plea — ^That the plaintiff did not pay the said price or s\mi or any part Button. 
thereof to the said Messrs. Cosser and Son in manner and form as the plaintiff 
has above in that behalf alleged ; and of this the defendant puts himself upon 
the country. 

General Demurrer. 

Wightman, in support of the demurrer. — It is quite clear the plea is bad; 
but the question to be made is, whether the declaration can be supported ? 
[Parke, B. — Supposing the averment of pajnnent struck out of the declaration, 
the question is, whether there is a sufficient cause of action ? The defendant 
will contend that there was no sufficient damage to entitle the plaintiff to 
maintain the action.] The cases of Vicars v. Wtlcocks(a) and Ward v. 
Weeks (b) are distinguishable : here the defendant himself is charged with 
falsely setting up alien and directing a third party not to deliver the goods. 
In those cases the acts of the third party were their own spontaneous proceed- 
ings. Upon this ground the judgment of Tindal, C. J., proceeded in Wardy, 
Weeks. In Plunket v. Gilmore (c), it was held, that an action on the case was 
maintainable by a vintner against a party for " procuring a soldier and others to 
come into her house, (one of whom was in woman's clothes, and pretended to 
be a whore,) and procuring them and the mob to cry out, A bawdy-house ! 
A bawdy-house ! so as to have it reported as such, by which the mob threw 
stones, and broke the windows ; " — " for this made the vintner liable to a pro- 
secution for a disorderly house, and would be evidence of it.** The case re- 
sembles that of an action for slander of title, to support which it is sufficient 
special damage that the plaintiff has been prevented from selling. 

/. Henderson, contrtt. — If this case be assimilated to slander of title, it is 
clearly not actionable, for the defendant claims an interest in the goods, and 
for a denial of title accompanied by a claim of interest no action lies. — Gerard 
v. Dickenson (d). The language of the declaration is perfectly consistent with 
a bond fide claim of lien in the direction to Cosser and Son to retsdn the 
goods. [Parke, B. — ^You cannot assume upon this declaration that the de- 
fendant told Cosser and Son that he had a lien on the goods.] To support 
an action, the statement must be not only false in fact, but also within the know- 
ledge of the defendant. — Polhillx, Walter (e). This, however, is not a case 
resembling slander of title: the declaration complains of special damage result- 
ing from an act done by the defendant— the order and direction to Cosser and 
Son to retain ; but they were not bound to attend to his direction. The plain- 
tiff's legal right to obtain possession of the goods was not altered. [Alderson, 
B. — Is it no injury to a man to be obliged to bring an action to obtain his 
right?] TTie act complained of is clearly not actionable per se, and there is 
no special damage in law shown. In Morris v. Langdale (/), an action was 
brought for calling the plaintiff a lame duck, explained by innuendo to mean a 

(o) 8 East, 1. (rf) 4 Co. 18. 

(A) 7 Bing. 215. (e) 3 B. & Adol. 123. 

(c) Fort. 211. C^) 2 Bos. &: Pull. 284. 
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person who had not performed his contracts on the Stock Exchange, and the 
special damage alleged was, that certain persons named had refused to fulfil 
their contracts with him in consequence. In that case Lord Eldon said — " A 
great part of the special damage consists in an allegation that other persons did 
not perform their lawful contracts with him. Now if the plaintiff has sustained 
any damage in consequence of the refusal of any persons to perform their 
lawful contracts with him, it is damage which may be compensated in actions 
brought by the plaintiff against those persons; and the law supposes that in 
such actions the plaintiff would receive a full indemnity." Vicars v. WiU 
cocks (g), was an action for speaking slanderous words, in consequence of which 
the plaintiff's master dismissed him from his service, the contract of service 
being then ended, and Lord Ellenborough said " that the special damage must 
be the legal and natural consequence of the words spoken, otherwise it did not 
sustain the declaration; and here it was an illegal consequence, a mere 
wrongful act of the master, for which the defendant was no more answerable 
than if, in consequence of the words, other persons had afterwards assembled 
and seized the plaintiff and thrown him into a horsepond, by way of punish- 
ment for his supposed transgression; " and his Lordship asked " whether any 
case could be mentioned of an action of this sort sustained by proof only of an 
injury sustained by the tortious act of a third person." Vicars v. Wilcocks 
underwent consideration in Knight v. Gihhs (Ji), and was distinguished from that 
case on the groimd that there were two distinct causes of special damage, and 
the damage might have been the result of either. So, here, it does not appear 
that the conduct of the defendant was the causa causans of the special damage 
of which the plaintiff complains. In order to support an action for a false re- 
presentation. Lord Ellenborough said " there must be a fraud clearly alleged to 
have been committed by the defendant, and a damage from such fraud to the 
plaintiff." — Vernon y. Keys {i). In Ashley v. Harrison (Jk), an action was 
brought by a director of oratorios for publislung a libel concerning Madame 
Mara, who had contracted to sing for him, in consequence of which Hbel, 
under the fear of being hissed and ill-treated, she declined to perform her 
engagement ; and Lord Kenyon nonsuited the plaintiff, holding the injury too 
remote, and not capable of being connected with the cause assigned. In 
Tarleton v. M* Crawley (/), it was held that an action would lie against the 
master of a vessel, who, by firing muskets, and other acts, had prevented the 
natives of Africa from trading with the plaintiff; but there the only remedy 
was against the defendant ; the natives were under no obligation to trade 
¥dth them, and their refusal to do so was the immediate consequence of the 
defendant's acts, which he was proved to have done for that very purpose. 



Wightman, in reply. — ^Admitting that the allegation of pa3nnent be taken as 
struck out of the declaration, it cannot be assumed that Cosser and Co. 
refused to deUver on the groimd that they were not paid. The facts stated 
in the declaration must be received as true upon a demurrer, and it alleges 
the defendant's conduct as the cause of the non-deUvery. — Ward v. Weekes (m) 



(g) 8 East. 1. 

{h) lAdol.& Ellis, 45. 

(i) 12 East, 836. 



(k) 1 Esp.48 ; S. C. 1 Peake, 194. 
{l) 1 Peake, 205. 
{m) 7 Bing. 215. 
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is plainly distinguishable. There the damage clearly resulted from the repe- 
tition of the slander, and not from the original uttering of it, as laid in the 
declaration. It is no objection to the maintenance of this action that for the 
non-deUvery of the goods the plaintiff might maintain an action against Cosser 
and Co. " If one slanders my title, whereby I am wrongfully disturbed in 
my possession, though I have a remedy against the trespasser, yet I may have 
an action against him that caused the disturbance." (n) 
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Parke, B. — It seems to me that the action is maintainable, and the de- 
murrer must be overruled. This is, in substance, an action on the case for a 
false and malicious representation made by the defendant of his title to goods 
to which, in fact, the plaintiff, is entitled ; and there is no doubt, on the autho- 
rity of the case of Gerrard v. Dickinson (o), and Lovett v. Weller (j>), that an ac- 
tion will he, though the claim be made as of right, if it be made mahciously, and 
without any reasonable or probable cause ; though, if the claim be made 
bond fide, or with reasonable and probable cau^e, it is not actionable. The 
questions, then, are, whether the declaration contains sufficient averments, 
first, that the claim was made falsely, maliciously, and without any reasonable 
or probable cause ; and, secondly, that the special damage resulted from that 
claim. (The learned judge adverted to the language of the declaration.) It 
appears to me that there is a sufficient allegation that the defendant knew there 
was no agreement for any lien on these articles, and that he falsely and wrong- 
fully pretended that he was entitled to a lien, and that he had no reasonable 
or probable cause for so doing ; and if it is necessary, in order to maintain the 
action, that his claim of Hen should be disclosed to Cosser and Co., that also is 
sufficiently averred in the allegation that, imder colour of the said pretended 
lien, he ordered Cosser and Co. not to deliver the goods, or any part thereof, to 
the plaintiff. To this declaration there is a plea that the price was, in fact, not 
paid ; and as there is a demurrer to this plea, it must be assumed that there is 
in the declaration no allegation of the payment of the price of the goods. 
Then the next question is, whether it appears that the special damage resulted 
from the alleged wrong. The declaration states that, in consequence of the 
false and mahcious assertion of the defendant, Cosser and Co. were induced to 
believe " that he, the defendant, in fact, had and was entitled to such hen as 
aforesaid on the said spruce battins, and had a legal right to make such order 
for the staying and preventing the delivery thereof to the plaintiff, did, in 
pursuance of the said order and direction, &c. &c., keep and retain, &c. &c.** 
It seems to me that that is a sufficient allegation that the detention by Cosser 
and Co. was caused by the defendant's fake representation. It is, however, 
said, that Cosser and Co. were imder an absolute contract to deliver the goods, 
that they were bound in law to deliver, and that if they have not done so» 
from them, and not from the defendant, should the plaintiff recover damages 
for the non-performance of the agreement. In support of this argument, 
the cases of Vicars v. Wilcocks and Morris v. Langdale have been cited. If it 
were necessary to consider the authority of these cases to decide the present 
question, I should desire time for consideration. Doubt has been thrown on the 



(nj Bac. Abr. Action on the Case, B, 
(o) 1st resol. 4 Co. IS. 



{p) 1 Roll. Rep. 409. 
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ruling in the case of Vicars v. Wilcocks on high authority (j). It is unne- 
cessary to consider the point here, for striking out the allegation of payment 
of the price of the goods ; there is nothing alleged in the declaration from 
which it could be inferred that Cosser and Co. were under an absolute under- 
taking to dehver them. On these grounds I am of opinion that the action is 
maintainable, and that the judgment of the Court must be for the plaintLff, 

Alderson, B. — ^I am of the same opinion. I concur in the reasons of my 
brother Parke. 



GuRNBY, B., concurred. 



Judgment for the plaintiff. 



(9) Starkie on Slander. 



A defendant is 
entitlfd to de- 
mand o^^r at 
any time before 
the expiration 
of the time al- 
lowed for 
pleadiniif by the 
counie and 
practice of the 
Court. Fur- 
ther time to 
plead f(iven bjr 
a judge^s order 
is time to plead 
according to 
the course and 
practice of the 
Court within 
the meaning of 
the rule. 

The right to 
oyer is not 
waived by a 
plea which does 
not go to the 
contents of the 
deed of which 
oyer is de- 
manded. 



GooDRicKE, Assignee, &c. v. Turley. 

ARCHBOLD had obtained a rule to show cause why the demand of oyer 
should not be entered on record. In an action of debt on a bail-bond, the 
defendant entered an appearance on the 23rd of September, 1 834 ; on the 24th 
the defendant was served with a rule to plead ; on the 3rd November he ob- 
tained an order for six days' time to plead on the usual terms, and on the 
9th of November a second order for six days' further time to plead on the same 
terms ; on the 10th he served the plaintiff with a demand of oyer ; no oyer 
was given; and on the 11th he pleaded that the sheriff had not assigned the 
bail-bond by an indorsement, &c. &c. Issue was joined, and notice of trial 
given for the second sittings in the term. 

JoJm Jervis showed cause. There are two answers to this rule: — 1st. The 
defendant is not entitled to oyer after having time to pleads 2dly . If he was 
so entitled, his right is waived by the plea. There is no case in which it has 
been held that the defendant is entitled to oyer after the time for pleading had 
expired. In Sparkes v. Simpson (a), it was admitted, arguendo, that the defen- 
dant was not entitled to oyer after the time for pleading had expired. The 
same rule is laid down in the text-books, and there is authority for it in the 
cases of Gerard y. Early (b). Hartley v. Varley (c), Farrance v. Brignall, (d), 
In the Duke of Leeds v. Vevers (e) it was contended that the defendant must 
make the demand before the four- day rule to plead had expired ; and the Court 
held, that though that was not so, the defendant ought to demand oyer before 
the time for pleading had expired allowed " by the course of the Court." To 
guard against a waiver by taking time, it ought to be a term of the order for 
time that the defendant shall be at Hberty to demand oyer. The judge, on 
making such an order, would impose terms to prevent the plaintiff from 
being retarded in proceeding to trial. If he had originally a right to demand 
oyer, he has waived it by pleading without it. 



(a) 2 Bos. & Pul. 379. 

(b) 2 Wils. 413. 



(c) Barnes, 329. 
(rf) Id. 241. 
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Archbold, iii support of the rule. — ^The first argument advanced is no 
answer to this rule ; at all events, the defendant has a right to have his de- 
mand of oyer entered on record, and the plaintiff may then, if he rely upon the 
objection, put it on the record as a counter plea to the demand. [Alderson, B. — 
The practice of the Court cannot be pleaded.] The order for time to plead 
contains necessarily the right to do every thing necessary to plead. As soon 
as time is given by a judge's order, the time to plead is then according to the 
-course of the Court ; and the case of the Duke of Leeds v. Vevers (e) shows, 
that within that time oyer may be demanded as of right. An issuable plea, 
arising upon the condition of the bond, could not be pleaded without setting it 
forth on oyer. — Com. Dig. Pleader, 2 W. 33. So the bond must be set out 
if the defence be that it was not taken pursuant to the statute. — 2 Saund. (/) 
Nor has the defendant waived his right by pleading ; the right is waived only 
by a plea to the indenture of which oyer is afterwards required, and in this case 
the defendant has cautiously avoided such a plea by pleading to a fact dehors the 
deed. 



Btcchequer, 



OOODRICKE 



V. 



TURLEY. 



Parke, B. — ^The Court is of opinion that the defendant has not waived his 
right to oyer by the plea, because it is pleaded to a fact beside the contents of 
the deed of which oyer is demanded. Certainly, however, the demand of oyer 
ought to be made before the time for pleading has expired, and it therefore 
becomes a question in this case whether the defendant, having obtained time 
for pleading by a judge's order, is in the same situation as if that time had 
been originally given by the course and practice of the Cgurt. There are in- 
conveniences on both sides. On the one hand, the defendant might cause an 
inconvenient delay, as he has the same time to plead after oyer given, as he had 
at the time of the demand; on the other, to hold that the defendant must make 
the demand in the first instance would often cause a very useless expense. No 

ease quite comes up to the point. The officer of this court certifies that the 
defendant is entitled to make the demand before the expiration of the enlarged 
time. We shall request information from the officers of the other courts, and 
if they concur in this practice, the rule must be made absolute ; if not, it wiU 
be necessary to consider how the rule ought to be laid down. 

Cur, adv. vult. 

The officer of the Court of King's Bench afterwards reported that there was 

no settled practice in that court ; the officer of the Common Fleas reported 

that the practice was the same as in the Exchequer. The Court, therefore, 

made the rule absolute. 

Hole absolute. 



(/) 59, n. 3. 



(«) Id. 268. 
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Exchequer. Wandby and Another v. Smith. 



The obligation T\EMURRER. Debt on a bastardy-bond, the condition of which was to 
entered into in JLM ^ , « ^« .1 #.. i. « 1 i , . , 

a bastardy- "from time to time, and at aU times thereafter, fully and clearly indem- 

d^"*^ ^"t" ^^ ^^^ ®^® harmless as well the therein-mentioned churchwardens and 

indemnify the overseers of, &c., and their successors for the time being, and all and singular 

the cost?**"'' ^® parishioners, &c., of and from all manner of costs, taxes, rates, assess- 

cbargea, &c.» ments, and charges whatsoever, for or by reason of the birth, education, and 

t^ebUth"main. maintenance- of a certain bastard child (fl) and of and from all actions, suits, 

tenance, and troubles, and charges and demands whatsoever, touching or concerning the 

basurd child, same," The declaration averring that the child was bom and was stiU living, 

isatanend^ Qgg][gj^gj two breaches, — ^payment for the maintenance of the bastard, and 

tard attains the payment for the maintenance of the bastard's wife and infant children, 

one ^carT^ami P^(^ to both the breaches, '* that after, &c., and before the payment of the 

maintains him- said sums of money, &c., to wit, on, &c.," the bastard " attained his full age 

not cover ^^ ^^ twenty-one years, and that he for a long time, to wit, seven years next before 

charges in. and at the time when he so attained his said frdl age, had ceased to be charge- 

baiurd subse- ^^^ ^o the said township, of, &c., and had been able to maintain, and had, 

ijuently beconi. durin&r all the time last aforesaid, maintained himself." 
ing chargeable -^ ° - _, j • • j 

to the parish. General demurrer ana joinder. 

The point stated in the margin was, that by the bond and condition de- 
clared on, the obligation of the defendant to indemnify the township was 
general, and not confined to the period antecedent to the attainment of twenty- 
one years of age by the bastard, nor in anywise restricted during his life ; and 
that therefore the facts stated in the pleas are no answer to the breaches. 

/. Henderson, in support of the demurrer. — ^The words by which the obliga- 
tion of the defendant is contracted are general to secure the parish from all 
charges incurred in consequence of the birth and maintenance of the bastard. 
[Parke, B. — ^You contend that the condition is not performed unless the 
parish is indemnified against the charge of the latest issue of the bastard child. 
In the present case the bastard was not chargeable imtil after he attained the 
age of twenty-one ; surely a condition to indemnify against all charges of the said 
child cannot apply to such a case.] The bond is intended to secure the parish-, 
against the consequences of the birth of a bastard, and the word ** child," as 
there used, is merely a description of the person who is likely to be bom and 
become a charge on the parish. The case of Rex v. St. John, Bedwardine, is 
not in point : that decision on the meaning of the word ** child " rests on the 
peculiar language of the statute there under consideration. [Alderson, B.— - 
The stat. 43 Ehz. c. 2, s. 5, in speaking of binding the poor apprentices, says, 
that it shall be lawful, &c., to bind them " where they shall see convenient, 
till such man-child shall come to the age of four-and-twenty years, and such 
woman-child to the age of one-and-twenty years."] This bond is good at 
common law — Middleham v. Bellerby (b) ; it contains nothing against the 
policy of the law, as was the case in Cole v. Gower (c). With respect to the 

(a) After reciting that Hannah White was (b) 1 M. & S. 310. 

pregnant, &c., the condition was to indem- (c) 6 East, 110. 

nify, &c., from all charges, &c., by reason 
of the birth, &c., ** of the said child,** 
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second breach, the expense incurred by the parish about the maintenance of 
the wife and children of the bastard stands on the same ground as disburse- 
ments for the use of the bastard himself. By the Poor Law Amendment 
Act (d), '* all relief given to or on account of the wife, or to or on accoimt of 
any child or children imder the age of sixteen, not being bhnd or deaf and 
dumb, shall be considered as given to the husband of such wife, or to the 
father of such child or children." 



Bxchequsr. 



Wandby 

V. 

Smith. 



J, L, Adolphus, for the defendant, was stopped by the Court. 

Parke, B. — ^It appears to me, looking at the language in which the bond 
is given, to be quite clear, that it is confined to an indemnification against such 
charges as may be cast on the parish by reason of the birth, education, and 
maintenance of a bastard child, imtil he attains the age of twenty-one years ; at 
that period the obligation is at an end. I think our judgment must be for the 
defendant. 

Aldbrson, B. — ^The child attained the age of twenty-one years ; he ceased 
to be chargeable ; he maintains himself for seven years ; it is on becoming 
subsequently chargeable that it is attempted to put this bond in force. I am 
of opinion that judgment should be for the defendant. 



GuRNBY, B., concurred. 



Judgment for the defendant. 



(d) 4 & 6 W. 4, c. 76, 356. 



PlCKFORD V. EWINGTON. 



TJfUMFREY had obtained a rule to set aside a judge's order on the same 






affidavits which had been used at chambers. 



Mansel objected that there ought to have been a fresh affidavit. 

Per Curiam. — ^Why should the party go through the formality of re- 
swearing the affidavits? If they are false, the parties may be indicted for 
perjury. 

Rule absolute. 



Affidavits 
sworn at cham- 
bers, and used 
before the 
judji^e, may be 
used in court 
on moving to 
set aside the 
order. 



Smedley V. Joyce. 



T\EMURRER to a plea. Debt. Plea, that the defendant " never did owe" In debt, the 
the sum claimed in manner and form. Special Demurrer, on the ground 5ie deMmust 

be pleaded in 

the form g^ven 

by the rule H. 

4 W. 4, or it 

will be bad on 

special de« 

Carring'ton for the defendant. — ^The language of the plea is equivalent to murrcr. 
that in the form. 



that the plea did not pursue the form given in the rule of court. 
Matisel for the plaintiff. 
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Per Curiam* — ^The rule ought to be complied with. 



t 



'^ 



Leave to amend on payment of costs, and on the production of an affidavitof •' ' 
merits ; otherwise, . ; 

Judgment for the plaintiff. -.^ 



Clarke v. Allbut and Another. 



An action of 
libel had been 
brought and 
tried in the 
Court of C. P., 
and tnat Court, 
after verdict for 
defendant, 
had granted a 
rule for judx- 
ment von oh- 
itanie vere* 
dicto^ on a new 
question whe- 
ther a certain 
plea of justifi- 
cation covered 
the whole ac- 
tion. In an 
action bv the 
same plaintiff 
for the same 
libel against 
another person, 
the Court gave 
the defendant a 
fixed period to 
plead, that he 
might be en- 
ab^ to frame 
his plea accord- 
ing to the deci- 
sion of the C. P. 



C|IR W, W, FOjLjL^TT had obtained a rule to show cause why the defendant 
should not have ten days' time to plead, after a cause of Clarke v. Taylor, 
in the Court of Common Pleas, should have been disposed of. The case of 
Clarke v. Taylor was an action for a libel brought by the present plaintiff 
against another defendant, to which he had pleaded a justification and obtained 
a verdict. The plaintiff obtained a rule for judgment non obstante veredicto, 
upon the ground that the plea did not quite cover the whole of the libel. The 
present motion was in an action for the same Hbel, which the plaintiff proposed 
to justify. 

Humfrey showed cause. — ^The Court wiD not enlarge the pleas for an indefi- 
nite period to wait a decision in another court ; and to enlarge the time for 
a very long period would be to do that indirectly which the Court will not 
do directly. 

Per Curiam. — It would be improper to grant the rule in the terms prayed, 
because that would be to make this action depend upon proceedings over 
which the Court has no control ; nor would it be just to delay the cause to 
await the determination of a Court which may have a heavy arrear; but, in the 
present instance, the application is reasonable, and cannot tend to any great 
delay. The defendant may have a time certain to plead, and, if necessasy, 
make another application (a). 

Rule accordingly. 



(a) In Hilary Term the defendant obtained further time. 



CASES 
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Thoroton v. Whitehead. Excheqt^. 



TiJ'OTION under the rule H. T. 4 W. 4, to strike out one of the two counts a count in 

in debt. The first count was to recover the double rent, under the staf. ^e^' fo' double 

11 G. 2, c. 19, f 18, of premises alleged to have been occupied at an annual sua^ held 

rental of 35/. 4*. ; the second count was for use and occupation. The particu« JJ^'j?^** * 

lars of demand stated a daim of 70/. 8^. for rent. aDdoccupation^ 

are not within 
the rule pro* 
J. Bayley moved for a rule to strike out one of the counts (a). — Lawrence v. J^^*^"? counta 

Stephens (b) is an authority in point. It was there held, that a count in debt game subjecu 
for tithes bargained and sold, and a count on the statute for not setting out SJtoL ^™" 
the tithes ought not to be permitted. [Parke, B^ — That case was not decided 
upon much deliberation; it was rather a compromise (c) than a decision at all.] 
The particulars of demand show that the plaintiff can have no right to recover 
on both counts. [Parke, B. — If the particulars are not applicable to one of the 
counts, an application may, on that ground, be made to a judge at chambers to 
strike it out, on which the plaintiff would probably amend his particulars.] 

Per Curtam.— This case is not within the rule. The declaration contains 
two distinct Subject-matters of complaint, requiring different evidence to sup- 
port them. The particulars have evidently been given with reference to the in- 
debitatus count ; of that demand only was the plaintiff bound to give particulars. 
The plaintiff is bound by the particulars ; and if they are not sufficient, the 
defendant will have the advantage of the insufficiency of them. 

Rule refused. 

(a) An application had been previously (b) 3 Dowl. P. C. 777, ante, 164. 

maide to Oumpf, B., at chambers. Thi (c) See the report, ante, 164, 

learned judge refused to make any order, 
giving, however, the defendant his sanction 
to apply to the Court. .■' 

VOL. I. 2d 
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Exchequer. JeNKINS V. TrELOAR. 



■^m "rit ditm- (7^^^^^^^ obtained a rnle under the rule H. T. 4 W. 4, to strike out one 
«d 4J. as toll of two counts. This was an action to trj' the same question which was 

f^J^^^P^^ litigated in the case of Jenkins v. Harvey (a). The first count was the same as 
claiming the the first count in that action — to recover a toll of 4d., due to the meter of the 
port*dut5^ ^- borough of Truro; the second count was the same as the fifth in the former 
-■not be aiiowed. actions, claiming a toll of 4d. a port duty. An application had been made to 

Parke, B.« at chambers^ but that learned judge refused to make an order on the 
groimd that the two coimts disclosed distinct legal claims. 

Cowling showed cause. — The rules of the'courts regulating the use of several 
^counts have been framed with reference to the powers of amendment in cases 
of variance given to a judge at nisiprius by the stat. 3 & 4 W. IV. c. 42, § 23. 
That power exists only in cases of variance not material to the merits of the 
cause. The rule, sec. 5, recites that power of amendment. Though there 
maybe but one body of facts on which the plaintiff means to rely, yet if those 
facts may give rise to two distinct legal rights, he may state both in his decla- 
ration. To such a case the powers of amendment would not apply. Several 
examples in support of this position are given in the rules. " Counts upon a bill 
of exchange or promissory note, and for the consideration of the bill or note 
in goods^ money ,^ or otherwise, are to be considered as founded on distinct sub- 
ject-matters of complaint, for the debt and security are different contracts." 
'* A count upon a policy of insurance and a count for money had and received 
to recover back the premium upon a contract implied by law, are to be 
allowed." ** Two counts upon the same charter-party are not to be allowed. 
But a count for freight upon a charter-party and for freight pro ratd kineris, 
Upon a contract implied by law are to be allowed." So an account stated 
may be added to any other coimt. [Parke, B. — ^The allowance of the account 
stated is not given in the rules as an illustration, but purposely introduced as 
an exception to the general rule. The instance coming nearest to the present 
case is that of counts for not accepting and paying for goods sold, and for the 
price of the same goods as bargained and sold, which are not to be allowed.] 
Those are different statements var3dng only in the description of the obligation 
arising upon the contract of purchase. Under the rule, the question is not 
one of fact, whether there be in truth two claims, but a question of law, 
whetlier upon the face of the declaration there appear distinct subjed^matters 
not varied in statement, description, or circumstance only. The power of the 
Court or a judge to interfere exists only " where more than one count shall 
have been used in apparent violation of the rule." The object of the new 
r«les was stated by lindal, C. J., in Triebnerr v. Duerr (b) to be "to prevent 
the record from being loaded with unnecessary repetitions of pleas which were 
the same in effect, and addressed only to one ground of defence ; not to 
prevent a party putting in distinct answers to the same claim." The rde ap- 
plicable to declarations has the same object. [Lord Ahinger, — 'A right of 
action, on a charty-party, and a right of action pro raid itineris are certainly 

(a) Reported anle, 29. (b) 1 Bixig. N. C. 266. 
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distinct rights. The latter does not arise upon the original contract, but upon 
a contract implied by law from an acceptance of the goods before their arrival 
at the place of their original destination.] 

* Crowder, in support of the rule. — No such intention is expressed in these 
rules HA that contended for — ^that the allowance of several counts should 
be measured by the power of amendment of variance. The same toll of 4d, 
is sought to be recovered here ; and the counts merely vary the statement. 
In the second instance given in the rules, that of" counts for not giving, or de- 
livering, or accepting a bill of exchange in payment, according to the contract 
of sale, for goods sold and dehvered, and for the price of the same goods in 
money, are not to be allowed," the same thing is sought to be recovered — ^the 
price of the goods, and a different contract of purchase is stated. Nor can it 
make any difference that the one contract stated is implied by law, and the 
other an express contract. An implied and express contract differ only in the 
quantity of evidence necessary to prove them. A count on a bill of exchange 
and a count on the consideration are to be allowed ; the debt and the security 
are distinct obHgations; but a count stating the •ontract to be to pay money, 
and a count stating the contract to be to give a bill, are not to be allowed, be- 
cause, though statements of different rights, there is, in fact, but one subject- 
matter <^ complaint; two rights have never existed at all. [Parke, B. — You 
would say a count for toll thorough, with a count for toll traverse, could not 
be allowed. Counts for market toll and for stallage would resemble this case ; 
one is for the market and the other for the use of the soil. In the present 
case one count proceeds for personal services, and the other for the use of the 
port.] But in all those cases the claim is a claim for tolls. The same right, 
however founded, is alleged, and the same objection appHes as to counts 
stating a conditional and an unconditional obligation. [Lord Abinger, — 
There are several instances given of pleas which must be a statement of dis- 
tinct rights as defences upon the same facts, pleas of soil and freehold, and of 
an easement, avowries for distress for rent, and for distress for damage 
feasant.] There is, however, no such instance in the examples of the counts 
which are to be permitted. 

Lord AxtsiXKR, C. 6. — I must say, if the rules gave any discretion, I 
should be disposed to allow both these counts, but the language of the rules is 
precise, making it obligatory to strike out any counts introduced in violation 
of them. I do not see how we can vary this case from any other where the 
same thing is claimed under different names. It appears to me this case b 
within the roles. 
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Parkb, B. — ^I am of the same opinion. In no example mentioned in the 
redes of the allowance of two counts, is precisely the same amotmt of mo- 
ney sought to be recovered. Here there are two implied contracts, both 
arising from the same implied grant of the cro\m. One consideration is 
the readiness of the plaintiff to mete, the other is the use of the port; 
but both are founded upon grants of the crown. The consideration for the 
same prescriptive right is differently stated. The prohibition of several countd 
and the power of amendment, though not exactly, are almost commensurate ; 
and I think I should, at the trial, amend one of these counts by altering it 

2d2 
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J^^«*W*»'- to the claim now in the other, if made necessary by the proof at tke trid. 
• Jekkiks That, however, is not now the question. 



V, 

Tbeloab. 



GuRNBY, B., concurred. Rule absolute. 

When the application was before the learned judge at chambers, on the 

part of the plaintiff it was stated that he would give evidence of a different 

vsubject of complaint in respect of each count, and the case was therefore sent 

• back to the learned judge to enable him, if satisfied that such was bond fide 

intended, to make the indorsement to that effect, under sec. 6. 



Price v. Williams. 

comwc"that a J^EMURRER. Assumpsit. The declaration stated that the defendant, 
party shall oc- before and at the time of making the agreement, promise, and under- 

sonage lands" taking, thereinafter- mentioned, was vicar of the vicarage of Lampeter Pont^ 
^luring a certain Stephen, in the county of Cardigan, and was seised in his demesne as of freehold 
his resignation ^ right of his vicarage, of and in the messuage, tenement, lands, and premises, 
^^u^^ ^h^^"?h* ^ ^^^ ^^ agreement mentioned and described ; and being so seised, on the 
contract. 3rd of September, 1 824, it was agreed upon between the defendant of the one 

ag^ment for ^^^* *"^^ ^^^ ®^^ plaintiff of the other part, as follows : — First, the defendant, 
a demise pro- in consideration of the yearly rents and agreements thereinafter mentioned, 
lease shall be *"^^ °^ ^^^ P^'^ °^ ^^^ plaintiff to be paid, done, and performed, by those prcr 
prepared if re- .sents agreed to set and let to the plaintiff all that messuage, &c., commonly 
of the parties, called the glebe, otherwise the Bryn, together with all the cottage and vicar- 
at the sole ex- age-house thereunto belonging, in the parish of Lampeter Pontstephen, in the 
iMsor, the other county of Cardigan, to hold the same unto the said plaintiff from the 25th a( 
an'iict^n'^fb"a^ -WiircA then next ensuing, for the term of fourteen years, at and under the 
refasal to exe- yearly rent of 130/., payable half-yearly, that is to say, on the 29th of Sepr 
tendering a**" tember and the 25th of March yearly, the first payment to commence and be 
lease. made on the 29th of September, 1 825 ; secondly, that the said plaintiff should 

tion set out the ^^ at liberty to let, in parcels or entirely, any part of the said premises, or the 
agreement con- whole, to any tenant or tenants that the said plaintiff might deem proper; and, 
of present de- lastly, that a lease should be drawn, prepared, and executed, by and between 
mise as well as ^^^e landlord and tenant, if required by either of them, at the sole expense of 
the execution of the landlord only, as agreed upon. The declaration, after averring mutual 
that u'wafoof' Promises, proceeded thus: — ^Andthe said plaintiff avers, that although he, the 
necessary to plaintiff, did demand and require of the defendant that he should procure 
daration whef ' * lease to be executed to him the said plaintiff of the said premises, to wit, on 
therit was sued ^he 20th of January, 1834, and although the plaintiff had, from the time of 
sent demise or -Hiaking the said agreement, been ready and willing to execute such lease on 
an agreement ^jj^ ipwrt, yet the said defendant wholly neglected and refused to procure a 
noise or further lease to be executed to him the said plaintiff of the said premises when re- 
"*A'demurrcr ^^®®^^ ^Y ^^ ^^ plaintiff so to do, according to the true intent and meaning 
to the whole of the said agreement ; and the plaintiff farther says, that, after the making 
containfog ' ^^ *^® ^^^ agreement, and whilst the said plaintiff was so possessed of the 

several said premises, the said defendant resigned the said vicarage, and one Llewellyn 

breaches, one 

of which is good,>ia too large, and the plaintiff is entitled to judgment. 
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Llewellyn, clerk, doctor in divinity, was duly presented, instituted* and inducted '^^^^J^^''' 
to the same, whereby the said L, L.. became seised of the said premises as in Prica 
his demesne as of freehold, in right of his said vicarage; and being so seised, ^yit^i^Mi. 
the saidZ. Z., in Michaelmas Term, 1833, brought an action of ejectment in 
his Majesty's Court of King's Bench against the said plaintiff, to recover pos- 
session of the said premises, of which said action the said defendant had notice, 
but wholly neglected and refused to defend the same, whereupon the said L,L. 
obtained judgment in the said action, and issued a writ of possession 
thereupon, whereby the said plaintiff was turned out of possession of the said 
premises, per quod, &c. 

Special Demurrer, assigning for causes, that, although it was alleged that 
the plaintiff demanded and required the defendant to procure a lease to be 
executed to the plaintiff, it was not averred that any lease was tendered to the 
defendant for execution : and further, that it was not possible to discover from 
the declaration whether the averment that the defendant resigned the living, 
and that his successor ejected the plaintiff, was intended for a special state- 
ment of damage or as a breach of the agreement declared upon, or of some 
agreement to be impHed therefrom, which ought to have been expressed in 
the declaration; and further, that it was imcertain whether the plaintiff, by his 
declaration, meant to plead the contract there stated as amounting to an actual 
demise, or as being merely an agreement for a lease. Joinder in demurrer. 

The following point was also marked for argument in the margin : — ** The 
defendant, in support of this demurrer, means to insist, amongst other things, 
that there was an impHed agreement in the contract declared upon, that the 
tenancy was to enure so long only as the defendant continued vicar." 

E, V. Williams, in support of the demurrer. — The first objection is the 
uncertainty of the declaration in the description of the contract sued upon. 
The plaintiff was bound to give it a legal meaning; he should have shown, in 
pleading, whether there was an actual demise or a mere agreement for a 
demise. — 2 Saund. 97 (a) ; Monnington v. William (b) ; Osmerey, Sheaf e (c). 
The agreement set out is, upon the face of it, most ambiguous. Though there 
are words of present demise, as a future lease is contemplated, the instrument 
may not amount to an actual demise. — Goodtitle, dem. Estwick, v. Way (d). 
"Whether it be a demise or not depends on a number of minute circumstances. 
The declaration does not show whether the plaintiff proceeds on an actual 
d^nise or on a present contract for further assurance, treating the eviction in 
the latter case only as an aggravation of the breach of the agreement. Uiiless 
there is an actual demise, an eviction is no breach ; there would be no 
impHed contract for quiet enjoyment. 

Before the first breach, (the non- execution of the lease,) can be sustained,, 
the plaintiff is bound to show that he tendered a lease to the plaintiff for exe- 
cution. The situation of the grantor and grantee of fi term is the same as that 
of vendor and purchaser of a freehold or other real estate,, and there the pur- 
chaser, and not the vendor, is bound to prepare and tender the conveyance. — 
. Sugden's Vendors and Purchasers (e), citing Baxter v. Lewis (/) ; nor does it 



(a) And note (2). (rf) 1 T. R. 735. 

(A) 1 Ventr. 109, and 2 Saund. 97, note 2. M 9th edit. 24 7. 

(c) Ca^ew, 30li; 2 Saund. 97, note 2. (/) Forrest, 61. 
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make any difierenoe that the defendant is to bear the expense of the l^ase. ft 
may be said that it is absurd to require a tender when it is known that the 
lessor is incapacitated; but, however absurd, it must be done if it be a 
condition (^). 

There is another objection going to the whole of the declaration — ^that it ia 
an implied term of the agreement made by the plaintiff as vicar, that the 
contract of demise should be at an end when he ceased to be vicar. — Wheeler 
V. Hey don {h). 

John Evans, contrcl.-— The last objection is the only one that goes to the 
merits. The case of Wheeler v. Heydan, as reported in Croke, is certainly that 
if 1^ parson demise, if he so long live, it is also a term implied in the demise* 
if he so long continue parson ; but the reports in Bul8trode(t) and Broum» 
low (J) do not agree with that in Croke. The judgment of Houghton, J., 
in Broumlow*& report is adopted in Bacon's Abr. (k), — ^and that by such lease 
" he takes upon him to do no other act whereby to avoid the lease; there- 
fore, if he resigns, or otherwise voids the living, an action of covenant 
will lie against him." And in Thomas v. Rudge(l) it was expressly de- 
cided that, if a parson g^rant a lease for a term, hisi resignation is a breach 
of covenant. 

As to the next point, the plaintiff was not bound to tender a lease. The 
procuring the lease was to be done by the defendant when required, and the 
declaration avers a request. — Lacy v. Lacy (m). The defendant, it is stipu- 
lated, is to be at all the costs and charges of that act, the procuring the lease, 
which was to proceed from him. 

As to the third objection, whether the eviction be an allegation of spedal 
damage or a distinct breach, the plaintiff is entitled to recover: if only an alle- 
gation of special damage, it is no ground of demurrer at all; if a distinct breach, 
which might be in itself demurrable, the demurrer is too large, as it goes to 
the whole declaration. — P%nkneyv,Inhab. de Rotel(n), Amory v. Brodrick(p). 
And, [indeed, as there is no special demurrer on that ground, on general 
demurrer it is sufficient if it appear on the whole record that there is a breach 
of contract. — Chamley v. Winstanley(p). 

It is true that title must be pleaded according to the legal effect of the con- 
veyance; and here a contract is sufficiently stated that the plaintiff shall hold 
for fourteen years, the defendant executing a regular lease if required. 



E. V. Williams replied. 



Cur, adv, vulL 



Parkb, B., delivered the judgment of the Court.— One objection to the 
plaintifTs right to recover on this declaration was, that there was an implied 
agreement in the contract declared upon, that the tenancy was to enure so long 



(g) It is laid down in Sugd. Vend. & 
Parch., 9th edit., p. 248, that " where a 
vendor has, by selling the estate, incapaci- 
tated himself from executing a conveyance 
to the first purchaser, that renders further 
expense and trouble on his part unneces- 
sary; and he may accordingly sustain an 
action without tendering a conveyance or 
the purchase-mojiey. {Knight v. Croc^ford, 
1 Esp. Ca. 189. See Duke of St. AlboM v. 
Shore, 1 H. Bl. 270.) 



(A) Cro. Jac. 328. 

(i) 2Bulstr. 83. 

{j) Brown. 125. 

Ik) 7?^ Leases, F. 

(/) lb. S. C, 3 Bulstr. 202; Roll. 
Rep. 403. 

(m) Cro. Eliz. 249; Com. Dig. Plead. 
C. 65. 

(») 2 Saund. 37 a. 

(o) 5 B. & Aid. 712. 

Ip) 5 East, 270. 
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only 08 the defendant continued vicar. This objection was founded on the 
case of Wheeler \. Hay don (q), in which the declaration for not setting out 
tithes stated the plaintiff's title by lease of tithes by the parson for six years, 
** if he lived so long and continued parson there; " and proof of a lease for six 
years, " if he Hved so long," was held to support the averment; for the con- 
dition " if he so long continued parson " is no more than what the law speaks. 
From the report of the same case in Broumlow, 135, the decision upon this 
point is said to have been adjourned in consequence of an opinion of Houghton's 
and the Court to have been equally divided: it appears, however, from the 
report in 3 Bulstr, 83, to have been finally decided. Be that as it may, the 
case decides this point merely, that a lease by a rector, whatever its terms are, 
operates, in point of law, as a demise so long only as he continues parson ; for 
he could not pass a greater interest. The declaration does not describe the 
contract between the parties, but the estate which passed by demise; and the 
case closely resembles that of Pike v. Eyre(r), It does not, however, admit of 
a doubt but that where the contract between the parson and tenant is for a 
term of years, a breach of such contract is committed if the parson resigns. — 
Rudge v. Thomas {s). This objection, therefore, cannot prevail. The next 
was, that the breach for not executing a lease was not well assigned, because 
it was not averred that a lease was tendered by the plaintiff. But as the 
lease was to be prepared at the sole expense of the defendant, he was 
to prepare it, and not the lessee. It may be, indeed, that one may be bound 
by the express terms of a contract to prepare a lease or conveyance, and yet 
that it shall be paid for by another ; for such stipulations are not inconsistent; 
but where all that is stipulated for is, that it shall be prepared at the expense 
of the lessor, and there is no context to explain it, it must be intended that the 
lessOT is to prepare it also. This breach is, therefore, well assigned. 

The next objection is, that the allegation that the defendant resigned the 
living, and that his successor ejected the plaintiff, is so made that it cannot be 
known whether it be a breach of agreement or special damage ; but, as the 
demurrer is to the whole declaration, and the other breach is well-assigned, 
the demurrer is too large, and this objection cannot prevail, supposing it was 
otherwise valid, and we think it was not. 

The last objection is to the whole declaration. It is, that it is uncertain 
whether the plaintiff pleads the contract as a demise or as an agreement for a 
lease ; and, if the former, it is urged that the rule of law is, that it ought to 
be pleaded according to its legal effect. There is no doubt but that, in de- 
dudng title, it is the established rule that conveyances are to be pleaded as they 
operate, for which several authorities were cited, to which that of Moore v. 
Earl of Plynwuth(t) may be added; but here the plaintiff does not deduce the 
title to the property by lease: he is declaring on the contract of the defendant 
that he shall hold for a term of fourteen years, and suing for a breach of that 
contract; and there is a sufficient contract to that effect alleged in this declara- 
tion, for it is pleaded as an agreement that the plaintiff shall hold for fourteen 
years, and also that a regular lease should be executed, if required, but only in 
that case. Oar judgment must be for the plaintiff. 

Judgment for the plaintiff. 



Exchequer. 
Price 

V. 

Wil;.lam8. 



(a) Cro. Jac. 328. 
(r) 9 B. & C. 309. 



{s) .3 Bulst. 202. 
{tj 6 B. & Aid. 70. 
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*«*«p«^- Parksr v. Dubois. 



^«i^J![i. A ASSUMPSIT for money paid, &c., for the iwe of the defendant. Plea, Non- 
writiDg con- AsBomxffiit. At the trial, before Lord Abimger, at the sittings in London, 

dSeu^ewldeaee ofter hat Micha^mas Term, it appeared that the plaintijQT sought to recover the 
^?n^d*^ sum of 20/., paid by him on accomit ci the ddendant as a call on twenty 
dence of a ma- shares in a mining company. The following letters were offered m evidence. 
i^h^lTwm!" '^^ ^^ ^"^ written by the plamtiff's attorney to the defendant's attorney : — 
Cnetmajbe 
S?J^^ ^ Parker y. Dubois. 

'^A^ was " Sir, " 4, Old Jewry, Febrmuj, 1836. 

written bj the . * « - 

plaintiff*! au ** I beg to acqaaint Jroa that notice has been given to my client of a call of 

^k^jmt'^at- 1^- P«" slia^'e having been resolved on by the directors ci the Brazilian 

tomej, request- Company; and I have to request the favour of your informing me whether the 

wnether the defendant is desirous of avoiding a forfeiture of the shares agreed to be pur- 

^^^l^^^ti chased by him, by authorizing my client to pay the amount required. 

plaintiff to i»y " I am. &c., 

certain calli in 

• joint^toclc " J%omas B. Hudson:* 

company for 

blm, towhidi 

•ttorn^Mn**'* '^^ defendant's attorney returned the folloiiring answer : — 

leplj, wrote a 

uXp^ " Parker V. IhAois. 

J&^fa ii?!!t " Sir. " BasinghaU Street. 2«A Fe*.. 1835. 

tion to recover 

the fom naid, " As it is the intention of my client to redeem the Cata Branca shares, your 

2d*not rwSe *^^^^ ^ hereby authorized to pay the ca]l of 1/. per share. 

an agreement « I am, &c. 

" James Pasmore" 

It was objected that these letters were either an agreement or '* evidence of 
a contract," and, as such, required a stamp. The learned judge overruled the 
objection, and the plaintiff had a verdict. 

Erie moved for a new trial. — These letters were & memorandum of an agree- 
ment, or at least were evidence of a contract. In Smith v. Cater {a) it was 
held, that a letter from a principal to his factor, containing bilLs of exchange 
drawn upon the latter, and in which the principal promised to provide for the 
bills if certain goods then either in the factor's possession or about to be 
placed in his hands should remain unsold at the time of the bills fedling due, 
required to be stamped. In Bowen v. Foaf(b) it was held that a letter — " You 
will be pleased to receive the register of the brig Gratitude, which I enclose,' 
and which I lodge in your hands as a security for the payment of all demands and 
charges on account of the said vessel since she has been in this port, and which 
I hope will be satisfactory to you," was not receivable in evidence in an action 

(o) 8 B. & M^jn. (b) 2 Man. & Ry. 167. 
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by the writer to recover possession of the register, without an agreement 
stamp. 

Lord Abinger, G.B. — These letters are not an agreement, nor are they evi- 
dence of an agreement, but merely evidence of a fact (c), from which an agree- 
ment may be inferred. 

Parke, B. — In Paim/ard y, Hamilton (d). Lord Tenterden considered that 
a mere proposal, and an estimate did not require a stamp (e). These letters 
certftinly do not contain an agreement, but merely a direction to pay a sum of 
money. 

Rule refused. 



(e) d € Ramshottom y. MortUjf, 3 M. & 
S. 445, temb. contr. 



(d) 2 Stark. 475. 

(e) Fi 



Exchequer. 



Parker 

V. 

Dubois. 



Fide Drant v. BroufUy 3 B. & C. 665. 



Doe, dem. MofiRis, v. Roe. 

7 JERVIS obtained a rule calling on one Jones to show cause why the 
lessor of the plaintiff should not be allowed to inspect and take a copy of 
an indenture of demise of the tenements sought to be recovered. It appeared 
that Morris, the lessor of the plaintiff, had demised by that indenture to one 
Davis, who assigned the term to Jones, an attorney, by way of mortgage. It 
was sworn that the lessor of the plaintiff had no copy of the indenture, and that 
he had applied to Jones to allow him to inspect and take a copy, and he had 
refused. 

R. V. Richards showed cause. — ^Mr. Jones is no party to the suit, and the 
Court has no power over him to compel him to prdduce his title-deeds. The 
object of the ejectment is to recover possession upon a forfeiture by the lessee 
in a non payment of rent, and neither a court of equity nor of law would 
compel him to produce his title in a suit, the object of which is to destroy his 
security. 

/. Jervis, contrh, — The mortgagee is not a third party ; he is identified with 
the mortgagor, whose title he has, and nothing more. Where there is but 
one instrument, executed by both parties, the one in possession of it is trustee 
for both parties, and boimd to allow him an inspection of it. [Gumey, B. — It 
is not stated that the deed was executed by poth parties.] 

Parke, B, — If the deed was executed by both parties, the lessee held it as 
trustee for the lessor, and the mortgagee might, from its being so executed, 
reasonably infer that it was held under a trust to produce it ; he had, there- 
fore, notice of that trust, and is boimd by it. It must be referred to the 
master to inquire if the deed was executed by both parties. If so, the rule will 
be absolute on payment of costs (a). 

Referred to the Master. 

(a) The affidavits in answer to the rule made by the lessor of the plaintiff, he re- 
stated that ^wtien application to inspect was fused^o state for what purpose he rtqt^ired it. 



When only one 
indenture of 
demise has been 
executed be- 
tween the 
lessor and 
lessee, parties 
to A suit, the 
Court will com- 
pd a mortgagee 
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"Sr^*^' Lane and Another v. Bennett, 

T'^u^bl'^nd r)EBT. P/«i— The Statute of Limitations. Replication— Thai the defen- 
the teat within dant, before and at the time when the said several debts and causes of 

ADneTe. 16 action in the declaration mentioned accrued to the plaintiff, was in parts beyond 
■• 19* the seas, to wit, in Ireland, and that the defendant afterwards, to wit, on the 

1st of January, 1831, returned from the said parts beyond the seas into this 
kingdom, which said return of the defendant was his first return into this king- 
dom from the said parts beyond the seas after the accruing of the said several 
debts and causes of action, and that the plaintiffs commenced their suit thereupon 
in this action against the defendant within six years after the defendant's said 
return into the kingdom after the accruing of the said several debts and canses 
of action. Verification, Rejoinder — ^Den3dng that the defendant was in parts 
beyond the seas when the debt accrued, &c. At the trial in the Sheriff's 
Court of London the plaintiff recovered a verdict. 

Steer, in Easter Term, obtained a rule to show cause why tiie plaintiff 
should not have judgment non obstante veredicto, on the ground that Ireland 
was included in the stat. 3 & 4 W. IV. c. 42. 

Erie showed cause. Cur. adu. tmlt. 

Lord Abimger now delivered the judgment of the Court. — ^In this case, to 
a plea of the Statute of Limitations to an action for goods sold, the plaintiff 
replied that the defendant was, when the cause of action accrued, in parts 
beyond the seas, to wit, in Ireland; and it appeared on the trial before my 
brother Arabin, that the defendant was in Dublin at that time ; and the ques- 
tion is, whether Ireland be now a place "beyond the seas" within the 
meaning of the 4th Anne, c. 16, s. 19, which provides, that if a defendant in 
certain actions, at the time of the cause of action accrued, shall be beyond the ' 
seas, the person entitied to such action shall be at liberty to bring his action 
against such person after his return from beyond the seas within the time 
specified in that act and the 21st Jac. 1, c. 19. 

Ireland, before the Union, was unquestionably a place " beyond the seas." 
In Nightingale v. Adams (a), it was so ruled by Lord Holt, on consideration. 
It must, therefore, remain so stiU, unless the Act of Union or some other 
statute has otherwise provided. 

It was contended by the defendant that Ireland is not now a place 
beyond the seas for two reasons: — First, because it has been enacted not to be 
so by the statute 3 & 4 W. 4, c. 42, s. 7 ; (there is a similar clause in 3 & 4 
W. 4, c. 27, 6. 19, but applicable to that act only;) and, secondly, because the 
statute 3 & 4 W. 4, c. 42, s. 7, provides that no part of the United Kingdom 
of Great Britain and Ireland, nor the islands of Man, Guernsey, Jersey, 
Aldemey, and Sark, &c., being part of the dominions of his Majesty, shall be 
deemed to be beyond the seas within the meaning of the act« or of the act 

(a) 1 Show. 91. 
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pasded in the 21 et year of the reign of King Janxes the First, intituled " An Exeftequer. 
Act for Limitation of Actions, and for avoiding of Suits in Law." 

This clause, it will be observed, altogether omits to mention the 4 & 5 Anne, 
c. 16, 8. 19; and, therefore, it cannot have the effect of altering or explaining 
the meaning of the words "beyond the seas" in that act, unless we are 
enabled to give such a construction to the clause in question, in furtherance of 
the intention of the legislature, as to include it; or unless this section of the 
statute of Anne can be considered, in some sense, as an appendix to, or part 
of, the statute 21 Jac. 1, and virtually included in any statutory explanation 
of it. 

We cannot, we think, put any such construction on the 7th section of the 
3 & 4 W. 4, c. 42, as to include the statute of Anne when another is expressly 
mentioned. The words are precise and clear, and incapable of being con- 
strued to include any other statute by any latitude of construction; and 
besides, we cannot predicate with certainty that the legislature really meant to 
include the cases provided for by the statute of Anne; for some reason may 
be given, and was given at the bar, for excluding them. 

The great probability, however, is, that the omission to name the statute 4 
& 5 Anne is an oversight ; but even if we were quite satisfied that it was so, 
we could not supply the defect. " A casus omissus can in no way be supphed 
by a court of law ; for that would be to make laws." — Per BuUer, J., 1 T. 
R. 72. 

. The next question, then, is, whether the statute of Anne, or rather the 19th 
section of it, can in any way be considered as an extension of, or appendix to, 
the statute of 21 . Jac. 1 , and virtually included in it. 

We think it cannot; for it is not part of any act for the amendment or ex- 
poution of the statute of J^. 1 : it is part of a general statute for the amend- 
ment of the law, containing numerous provisions affecting many branches of 
the law; and the statute of James is referred to in this section not as a statute 
to be explained, but merely to incorporate, by reference, the times fixed by that 
statute. The case oi Bayly v. Murin{b), cited at the bar, differs from this, 
because there the 14 EGz. c. 11, which hox^Hale, (in opposition to the 
opinion of two other judges,) considers as an appendix to the 13 Eliz. c. 10, 
was intituled " An Act for the Continuation, Explanation, perfecting, and En- 
largement of divers Statutes, and, amongst others, applied to 13 Eliz. c. 10; 
and besides the 18 Eliz. c. 11, which he thought extended to concurrent leases 
granted under 14 Eliz., merely recited the 13th Eliz., but contained general 
words applicable to all leases, whether granted under one statute or another. 
If the 18th Eliz. had enacted that concurrent leases granted under the statute 
13 Eliz. c. 10, should be good, it would have been more apphcable to the 
present case; but it does not. 

For these reasons, we are of opinion, that the statute 3 & 4 W. 4 cannot be 
construed to extend to the 4th Anne, c. 16. 

The remaining question is, whether the Act of Union had the effect of 
causing Ireland to cease to be a place beyond seas within the meaning of the 
statute of Anne. Lord Coke, 1 Inst. 260 b, in his Commentaries on Littleton, 
section 439, who speaks of " one out of the realm in the king's service," ex- 



ip) 1 Vent. 244. 
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EjBchequer. plains that passage by the words " out of the power d[ the long of Snpkmd as 
j^^^ of his crown of England;" and referring also to section 677, where lAttletw 
V. ' uges the words " auster le mare," has this commentary: — " And note, IMtletw 
saith, ' not beyond the sea, or extra qtiatuor nutria,* for a man, revera, may be 
intrH quatuor maria, and yet out of the realm of England." But mtrit quatuor 
marict, or extrd, is taken, by construction, to be within the realm of England 
or the dominions of the same; from which it appears to have been the opinion 
of Lord Coke, that the expressions were, in effect, synonymous ; and the 
phrases " beyond or within the sea " or " out of or in the realm ** have been 
used indiscriminately in different statutes. By 18 Edw. 1, st. 4, modiu 
levandi fines, fines conclude such as are " within the four seas ; " and it ap- 
pears from a case cited by Lord Dyer in Plowden, 376, that Scotland was 
" beyond seas " within the meaning of this statute. The 1 Ridi. 3, c. 7, 
relating to fines, uses the expression " out of this land." The 4 Hen. 7, c. 24, 
has the same expression ; and Ireland has been held to be " out of tiiis land " 
under that statute. — 7 Coke, 39, Calvin* % case. The 27 Eliz. c. 2, s. Ill, has 
the phrase " beyond the seas. The Statute of Limitation, 32 Hen. 8, c. 2, 
8. S, uses the words " out of this realm of England;** and the stat. 21 Jac. 1, 
c. 16, s. 2, "beyond the seas." However, in the case of The King v. 
Walker (c), the Court of King's Bench considered that the words were not 
synonymous, and that the expression "beyond the seas" was properly 
introduced to meet the case of Scotland, and decided that that kingdom was 
not "beyond the seas;" and this decision is in accordance with Jenkins's 
Century case, 18, where, after stating that if the husband be in Ireland or 
Scotland for a year, and the wife in England during this time has issue, this 
issue is a bastard, it is said, that it seems to the reporter that at this day it is 
otherwise for Scotland, for both are become under one king, and they are one 
continent of land." If, then, the expression "beyond the seas*' in the stat. 
21 Jac. 1, and 4 Anne, c. 16, is to be taken in a different sense firom the 
words " out of the land or of the realm," and to refer to locality, Ireland still 
remains so, notwithstanding the Act of Union, for that act does not contain 
any provision to the contrary. K, on the other hand, these expressions are to 
be construed as equivalent, and " beyond the seas," in these statutes of James 
and Anne, means " out of the realm," that is, out of the realm of England, the 
Act of Union does not bring Ireland within that realm, or make it parcel 
thereof, or declare that it shall be so considered, but it forms one new united 
kingdom of both, and provides that all the laws then in force in each shall re- 
main as by law established in each. Any one, therefore, in Ireland, is ^till out 
of that which was the realm contemplated by the two statutes of 21 Jac. and 
Anne, (supposing " beyond sea " and " out of the realm " to be synonymous,), 
although England has ceased to be a separate kingdom. We therefore think, 
that Ireland is not, by the Act of Union itself, constructively brought within 
the hmits of the four seas, or made part of the realm of England, And this 
view of the case is sanctioned by the 7th clause in 3 & 4 W. 4, c. 42, which 
is an enacting, and not a declaratory clause, and shows the opinion of the 
legislature that, without such a clause, Ireland would still be " beyond the 



seas." 



The eases which have been decided on the writ ne exeat regno are also 

(c) 1 Sir W/Black. 286. 



HILARY TERM, 1^36. ^71 

HUthorities to the same effect, for they were decided on the ground that, not- Exchequer, 
'Withstanding the Union, Scotland was still out of the realm, within the Lake' 
meaning of the writ, the operation of which was not affected by the Union. — v. 

Doite'scase((/); Bemal v. Marquis of Donegal (e). But in Doners case the 
condition of a recognizance was altered, to exclude the power of going to 
Scotland, which otherwise, at the time, would have been included in what then 
was the realm. 

The rule must, therefore, be discharged. 

Rule discharged. 

(rf) 1 P. W. 262. (e) 11 Vesey, 4C. 



Thomas v. Shillibeer and Morton. 

JUDGMENT non obstante veredicto. Assumpsit for money had received, AMumpsit 
_ t -MM- /*. 1 . ^ i 1 /• 1 r>.> .1 against two de- 

and on an account stated. Morton suffered judgment by default. Shil- fenuants for 

libeer pleaded, except as to 25/., non-assumpsit; and as to the sum of 25/., "^'"y^J'^pf"^ 

that on the 13th January, 1833, the said defendants were carrying on by one of the 

together, in partnership, the business of omnibus proprietors, and were em- fhIrot"&c, 

ploying therein very many servants and agents; and that, whilst they were theaald defen- 

dants wfire id 

such partners as aforesaid, to wit, on, &c., the plaintiff deposited with the partnership, 

defendants, as such partners as aforesaid, the said sum of 25/., parcel, &c., as *?*? **?*^ *^® 

security for the plaintiff's faithfully accounting for all monies received by him was his servant, 

as their servant, to wit, as their conductor, to be repaid to the plaintiff on his g,[i^°^^ '*?fL 

quitting their employ; that afterwards, to wit, on the 9th January, 1834, the them as secu- 

said partnership was duly dissolved by mutual consent, and upon the occasion "Uds the part- 

of the said dissolution it was agreed by and between the defendants, that the nership was 

defendant ShilHbeer should take upon himself the payment of a certain part of upon the'oc- 

the debts due from the defendants as such partners as aforesaid, and should retain casion of the 
.,. , , .*., ., -, t 1 ij-i^iji? dissolution it 

m nis sole employ certam of the said servants then lately employed by the defen- was agreed be- 

dants, in their joint business as aforesaid, and that the said defendant Morton fY^"ni**^h V 
should take upon himself the payment of a certain other part of the said debts, the other deten- 
and should retain in his sole employ certain other of the said servants; and the fake upon him- 
said Morton, in pursuance of the said agreement, then took upon himself the self the pay- 
payment to the plaintiff of the said sum of 25/., parcel, &c., so deposited by the g^j^ g^^ of 
plaintiff with the defendants as aforesaid, and then retained the plaintiff in his *"**"^y5 'J** 
sole employ and service; and the said defendant Shillibeer avers that the dantdidtalce " 

plaintiff had notice of all the premises, to wit, on the day and year last afore- "PO" himself 

. the payment 
said, and then assented to the said last -mentioned agreement, and to the said thereof, and 

undertaking and retainer of the said defendant Morton, and, in consideration J{j^" J^}^^I^ 

of the premises respectively, the plaintiff then wholly discharged the defendant his sole service ; 

Shillibeer from his said promise so far as it relates to the said sum of 25/., parcel, ^^^^^^ {f/^ 

&c. Verification. notice and as- 

Replication to the latter plea — ^That Morton did not retain the plaintiff in his arrangement, 

sole employ, nor had the plaintiff notice of all the premises, nor did he assent «",<* in consider- 

discharged the defendant. Replication, denying that the plaintiff entered into the sole service of 
the other defendant or discharged the said defendant, as pleaded : — Held^ after verdict for the 
defendant, that the plaintiff was entitled to judgment, the plea not showing that the agreement 
was made between ^e plaintiS* and the defendaott so as to make the ouier defendant solely 
liaUe. 



V. 

Shillibexa. 
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£xchsqmer ^ ^q g^^^ last-mentioned agreement, nndertaking and retainer of Maricm, or 
Thomas discharge the defendant ShiUibeer from his said promise so for as it rdates to 
the said smn of 25/., parcel, &c. Condusion to the country; and issue. 
After a verdict for the defendant ShiUibeer, Crowder obtained a mle to show, 
cause why judgment should not be entered for the plaintiff, non obstante vere* 
dido (a), on the ground that the plea was no answer to the action, it nierely 
alleging a transfer to Morton of the obligation to return the 25/., without 
showing that plaintiff had any right of action against Morton alone. 

Barstow showed cause. — It is argued that this plea is insufficient in not show* 
ing that Morton was a party to the agreement and had become liable to be sued 
alone. After verdict, every intendment must be made in favour (^ the defen- 
dant. The authority of David y. EUice(b) seems to require an agreement 
precise in all its terms, relinquishing the claim on the joint defendants, and 
creating a new agreement with one of them. That case is qualified by the 
later decision of Thompson v. Percival(c), where it was decided that hids from 
which an inference of a sufficient agreement might be drawn ought to go to the 
jury. [Parke, B. — The difficulty is to find out any matter in this plea to show 
that an action might be maintained against Morton alone, sufficient to show 
that he could not plead in abatement.] The sufficiency of the plea may be 
tested by considering it as a declaration, and inquiring whether it would show 
any right of action against Morton solely. A sufficient consideration appears 
that may be either a benefit to the plaintiff or a detriment to the defendant. 
The promise by Morton alone may be a benefit to the plaintiff; such a contract 
would bind Morton's executors, who would be discharged from the original 
contract if ShiUibeer survived. [Parke, B. — ^A promise to pay the plaintiff 
must appear. What is there to show there was any agreement with the 
plaintiff? The plea is consistent with an undertaking to SkUKbeer,'] After 
verdict it is a reasonable intendment that the undertaking by Morton to pay 
the debt was an undertaking with the party to whom the debt was to be paid. 
[Parke, B. — ^There is another question, whether the retaining of the plaintiff 
by the defendant Morton in his sole employ is not a sufficient consideration for 
the plaintiff's discharge of ShiUibeer,'] Hie plaintiff had the benefit of being 
retained in Morton' f^ employ. 

Crowder, contr^, — ^The plea throughout assumes that the obligation on both 
ShiUibeer and Morton would continue if it were not for the new agreement; 
and in the averment relating to that there is nothing to show that Morton was 
a party to it or bound by it. The plea, at the utmost, shows a transfer of an 
obligation from ShiUibeer to Morton attempted between them only, without 
any participation in it by the plaintiff. 

Lord Abinoer, C. B. — It does not appear that both parties were not under 
an obligation to retain the plaintiff in their service. 

Parke, B. — ^That puts an end to the only consideration that can be sug- 
gested. If the plea had shown that the parties were together when the 

(a) Citing Price v. Eatton, 4 B. & Adol. (6) 5 6. & C. 205. 

433. (c) 5 B. i8t Adol. 933. 
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arrangement was made, it would have been good; as it is, there is no agree- Exchequer. 
ment that can make Morton solely liable; and, therefore, there is no con- Thomas 
sideration for the discharge by the plaintiff of ShiUibeer*B liabihty. 



Shxllibeeb. 



Aldbrson, B., concurred. 



Rule absolute. 



Potter v. Newman, (a) 

tySANNELL obtained a rule to set aside an award on two grounds, one of '^^'""TJlf 
which was, that though the order of reference contained no power to Court or a 
enlarge the time, an enlargement had been made by a judge's order under the thcS»t"3ik4 
S & 4 W. 4, c. 42, s. 39 (6), which it was contended he had no power to do, W. 4, c. 42, i. 

unless there had been an attempt to revoke the submission. ^» thnc fo?* 

making an 
award, is gene- 
Httmfrey showed cause, and contended that the word " such " referred to '•'' •'jj ""' 

the first part of the section. [Lord Abinger, C. B. — It is true, if the interme- cgge* in wiiich 

diate part of the clause were struck out, Mr. Humfrey would be right. Parke, *herc tias been 
^^ » y ;y o i^n attempt to 

B. — The argument on the other side certainly is, that an attempt to revoke — revoke the sul)- 
an attempt rendered perfectly nugatory by the act — ^is necessary to give the ™*»»*o«** 
Court jurisdiction (c). [Alderson, B. — ^If this be the right construction, still 
there is no doubt the Court or a judge would look at the original limitation of the 
time for making the award, and not contravene the intention, unless on very 
good grounds.] 

Ultimately the parties agreed to refer the matters in difference to a new 
arbitrator. 



(a) This case was before the Court in 
Micnaelm<u Term. 

(fi) "And whereas it is expedient to ren- 
der references to arbitration more effectual ; 
be it fiurther enacted, That the power and 
authority of any arbitrator or umpire ap- 
pointed by or in pursuance of any rule of 
court, or judge's order, or order of nisi 
prius, in any action now brought or which 
shall be hereafter brought, or by or in pur* 
suance of any submission to reference con- 
taining an agreement that such submission 
shall be made a rule of any of his Majesty's 
courts of record, shall not be revocable by 
any party to such reference without the 



leave of the Court by which such rule or 
order shall be made, or which shall be men- 
tioned in such submission, or by leave of a 
judge ; and the arbitrator or umpire shall 
and may and is hereby required to proceed 
with the reference notwithstanding any such 
revocation, and to make such award, al- 
though the person making such revocation 
shall not afterwards attend the reference; 
and that the Court or any judge thereof 
may from time to time enlarge the term for 
any such arbitrator making his award." 

(c) See the next case, in which the 
learned judge expressed a decided opinion 
on this point. 
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Exthtqmer. BuRLET V. Stetens and Wife. 



Ao order of re- TLCOHTION to set aside an award. The abore and another cause between 

jmus coDUioed ^^^ same parties had been referred to arbitration by an order of msi 

*S^^ £► priu8{a), the arbitrator to make his award before the fonrth day of Etater 

time for mak- Term, but with power to the arbitrator to enlarge the time. On the 16th of 

wuboot v^nu* -^P^' ^^^^^ ^6 *™c ^^ making the award had expired, the arbitrator, in the 

ittg oat tMj presence of both parties, appointed the next meeting to be held at a period after 

2?SS»g^u *^® *™® originally limited for making the award. On the 29th erf •/taw the 

Before the ex. award was made. The order oi reference did not contain any provi^on for 

Umeorii^iiallj ^^ mode in which the time was to be enlarged. S. Martin obtained a role to 

^**^' i hJ*" *^ aside the award on the ground that the award wau made, without any due 

pretence ot the enlargement, after the time limited for making it by the reference had expired, 
partice, ap- 
pointed a dajr 
sabte<|iieDt to W. J, Alexander showed canse. Whether this award was duly made or 

bold tben^t ^^' ^ ^ verdict has been taken for the plainti£&, the Court can make use of 
vateungi on it to compel the party to agree to reasonable terms. In WUkmson v. 
attended, and Tine{]b), where an arbitrator had allowed the time for making an award 
*"■*** hif to pass by, Coleridge, J., made a rule absolute allowing the pkdntifT 

that tbii ' to enter up judgment on the verdict, and take out execution, unless 
dTiTSufgi-* * *^® defendant would consent to an enlargement of the time. \Parhe, B.— 
neot of the I thought it was perfectly settled that the Court could use the verdict 
the award was ^^^3^ where the reference was as to the amount of damages, and not 
good. where the verdict to be ultimately entered depended on the award.] An ap- 

phcation was formerly made to a judge to ^arge the time. \Parke, B.-— I 
believe the appUcation was made to me. My impression then was, that, 
under the stat. 3 & 4 W. 4, c. , s. 39, the power of the Court or a judge to 
enlarge the time was confined to cases in which one of the parties had 
attempted to revoke the submission. I now concur in the opinion pronounced 
in a recent case(c) by the rest of the Court, that the power is general.] 

Cur, adv, vtdt. 

Parks, B., delivered the judgment of the Court. — ^No special mode of en- 
largement is pointed out by the order of nisiprius; it is not required to be by 
indorsement, or in writing at all. It was objected that there was no due en- 
largement of the time by the arbitrator, and the objection was taken on the 
supposition that the rule of reference contained the usual power to enlarge by 
indorsement. That turns out not to be the case; but the Court, though enter- 
taining some doubt whether what had taken place amounted to a due enlarge* 
mentof the time, thought there was, at all events, ground to presume a fresh 
agreement by parol on the terms of the former submission. It was afterw^ards 
suggested that the plaintiff was proceeding to tax his costs upon the judgment 
on the award, and it therefore became necessary to decide the point whether 
this was a proper enlargement in fact. On referring to the books, we do not 

(a) A verdict had been given in the above (fi) 1 Harr. & Wol. 351. 

cause, subject to the award, and not as to (c) Ante, 373. 

the amount of damages only. 
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find any decision as to the mode in which an enlargement is to take place Exchequer. 
where no specific mode is pointed out in the submission. Here, then, it ap- ^""^^^^ 
pearing, that the arbitrator, in the presence of both parties, declared that the 
next meeting should take place on a particular day, viz., the 29th of June, STEVEKfi 
which was not objected to by either of the parties, and having made his award 
on that day, we think that this amounted to a due enlargement of the time. 
The award, therefore, was made in due time, and the rule must be discharged. 

Rule discharged. 



WoRRALL v. Grayson. 

T^EMURRER. Assumpsit for money paid and on an account stated. ToadecUra- 

Plea — ^That before and at the time of the commencement of the suit, and git for money 

at the time of the accruing of the cause of action in the said declaration men- P*^*^' »"^ oq 

tioned, to wit, on, &c., the plaintiff and defendant used, exercised, and carried stated, the 

on the trades and businesses of millers, farmers, and smiths, in co-partnership; ^f*^?J?u ^ 

and that the causes of action in the declaration mentioned arose out of and from the causes of 

transactions between plaintiff and defendant as such co-partners; and that, at ;'ff°"„S?rioM' 

the time of the commencement of this suit, the contracts of the co-partnership between the 

were not settled, adjusted, or any balance struck by and between the plaintiff Sefendant^s^as 

and defendant, and the same are still unadjusted. Verification, co-partners, and 

o ' 7 J • • £ i.T-^i.1-1 i-'j •^•^ "O balance 

Special demurrer t assigning for causes that the plea contained an argumen- had been struck 

tative denial of the promises alleged in the declaration, and amounted to non- ^^^^fj* ^^®"* • 

assumpsit; that the plea was vague and uncertain, and did not show that the this plea wa§ 

transactions were of such a character as to bar the plaintiff from an action Ij*? ». ^^h ^^ 

'^ not showing 

at law. that the monej 

was paid in re* 
* epect of the 

Addison t in support of the demurrer, was stopped by the Court. partnership; 

2dljr, thai, if 
so, the plea 
Petersdorff, in support of the plea. — The defence disclosed in the^plea wnounted to 

would not be admissible under the general issue ; to plead it specially is to sdly, thatu * 

comply with the spirit of the new rules requiring the true defence to appear ^^^^ t**** 

on the record. was stated at 

all, and in that . 
respect was 
Lord Abinoer, C. B. — If the plea be good in one point it is bad in wm»attumpHt. 

another. A promise from one party to another may arise out of a partner- 
ship transaction, and yet be binding at law. 

Parke, B. — There are three objections to the plea. First — It does not 
clearly state that this is a partnership account. It is quite possible, consistently 
with this plea, that the money was paid by the plaintiff on the separate 
account of the defendant. If it be considered as a plea that the money was 
paid in respect of a joint debt due from the plaintiff and defendant as partners, 
it is bad, as amounting to non-assumpsit; it denies that any separate promise 
was made by the defendant. As to the account stated, it denies that any 
account was stated at all, and is, therefore, clearly non-assumpsit. 

Judgment for the plaintiff. 

VOL. I. 2b 
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Excheqwr. EdWARDS V. ChAPMAN. 

^Jm^rf^fir JNDEBITATU8 ASSUMPSIT for goods sold and delivered. Plea— As 
goods sold and to the price and value of, &c., parcel of the said goods in the said declara* 
defend^ant ^^^^ mentioned, to wit, the sum of 180/. 125., parcel, &c., that the said goods, 
pleaded that parcel, &c., were sold and delivered by the plaintiff to the defendant in pur- 
sold and de- suance or a certain contract before them, made between the plaintiff and the 

livered under a defendant ; and that afterwards, and before the commencement of the suit, to 
contract which . ^ . -i , . « 

was afterwards wit, on, &c., it was agreed between the plaintiff and defendant that the said 

■Igreement^^^e- ^^^^^^ should be wholly rescinded and annulled, and the same was wholly 

tween the rescinded and annulled accordingly. Conclusion with a verification. 

plaintiff and ^ 

the defendant: 

'—Held, that General demurrer and joinder, 

the plea was 

bad, as admit* 

**°ted" ***" Cowling, in support of the demurrer, was stopped by the Court. 

and attempting 

to avoid itifcy a R, y^ Richards, contrct. — ^The demurrer admits that the contract, by which 

under seal. only could the defendant be charged, has been rescinded. 

Lord Abinoer, C. B. — The plea does not allege that the goods were 
returned. 

Parke, B. — ^The plea is an attempt to plead a release by parol. An exe- 
tnited contract may be rescinded, but, by virtue of the dehvery of the goods, 
an executed contract has arisen which can be discharged only by accord and 
satisfaction, or by a release. 

Judgment for the plaintiff. 

Sard v. Rhodes. 

b? M ?5doliee DEMURRER. Assumpsit by the plaintiff, indorsee of a bill of exchange 
against the ac- for 43/., drawn by George Parish, and payable three months after date, 

the defendant Plea — ^That before the said bill became due, he accepted the said bill for the 

the plaintiff, accommodation of the said George Parish, and that there never was any con- 
after the bill sideration or value for such acceptance, or for the defendant's payment of the 

became due 

took a prooiis- ^d bill, or any part of the amount thereof, whereof the plaintiff had notice ; and 

yory note for a ^^^ g^ftgr t^g gjjd "bju became due, and before the commencement of this suit, 

larger amount 

from the drawer to wit, on the 1st of August, 1835, the said George Parish made his promissory 

Son^and^dis!**^ ^^*® ^ writing, and thereby promised to pay to the plaintiff or order 44/., di- 

charge of the vers, to wit, six weeks after date ; and then deUvered the said note to the plaintiff 

on demurrer to ^^ ^^ satisfaction and discharge of the said bill and the said cause of action in 

a replication the said first count mentioned; and the plaintiff then accepted and received 

was overdue ^^ ^^^^ ^ote in fiill satisfaction and discharge of the said bill and the said 

and unpaid in cause of action in, &c. Verification. 

the hands of the '^ 

drawer; that that was no answer to the plea, which was a good bar in showing that the note 

was taken io accord and satisfaction for a sufficient eoasideration, which was admitted by the 

replication. 
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Replication — ^That though true it is that the eaid George Parish did make Exchequer. 
and deliver to the plaintiff the said promissory note in that plea mentioned Sard 

in full satisfaction and discharge of the said bill and the said cause of action in '"• 

the said first count mentioned, yet the plaintiff avers that the said promissory 
note became due and payable, according to the tenor and effect thereof, at a 
day long since elapsed, to wit, the 15th oi September , 1835, and that the said 
promissory note still remains in the hands of the plaintiff wholly unpaid and 
unsatisfied. Verification, 

Special demurrer, assigning, among other causes, that the replication admits 
that the said Geoage Parish made and delivered the said note to the plaintiff, 
and he accepted the same not merely on account W in payment of the said 
bill in the said declaration mentioned, but in fiill satisfaction and discharge 
thereof and of the cause of action in the said first count mentioned, neverthe- 
less the plaintiff has stated and attempted to put in issue a matter immaterial, 
that is to say, that the said note hath not been honoured by the said George 
Parish, and is unpaid. 

Joinder in demurrer, 

Thesiger, in support of the demurrer, was stopped by the Court. 

T, W, Tyndale, contrct, — The note can be a satisfaction of the bill 
originally given only when paid. Lord Mansfield says, in Richardson v. 
Morgan (a), — "A bill of exchange cannot be a satisfaction unless it be accepted 
by the party, and has been negotiated." Here the replication shows that 
the bill is in the hands of the plaintiff, and unpaid. 

Lord Abinqer, C. B. — ^The replication treats the note as a collateral 
security. The plea states that it was given in accord and satisfaction, for 
which a sufficient consideration appears in the increased amount. 

Parke, B. — ^This case is not like that oi Kearslake v , Morgan {b), where it 

was alleged that the bill was given for and on account of the debt. The note 

is for a larger sum than the bill, and that is a good consideration for accepting 

it as accord and satisfaction. If the plaintiff's case is that the note was taken 

by him merely as a collateral security, he should have traversed the averment 

that he took it in full satisfaction and discharge. 

Leave to amend on payment of costs; otherwise. 

Judgment for the defendant. 

(a) Cited in Keartlake v. Morgan, 5 T. R. 5 1 7. (A) 5 T. R. 51 6. 



21 £2 
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^^^^^^- Wright v. Skinner. 



plaimiffexcept TVI OTION to enter a suggestion under the Middlesex Court of Requests' 
when the de- Act. Debt, for work and labour as an attorney. PUa — Nunquam 

tm attorney **i8 indebitatus. At the trial, before the under-sheriff of Middlesex, the plaintiff 

exempt from obtained a verdict for a farthing, 
the operation 
of the MiddiC" 

sex Court of Q^ Jones, in support of the motion. — ^The exemption of an attorney from 

Jfeouests Act, «.i« » t* • ^ 't'l' i 

though he can- the operation of this act is limited to cases in -which it appears upon the 

"uachm *T f ^ record that he sues as an officer of the court, proved by his suing by attachment, 

privilege. as of privilege, — Tagg v, Madan(a), Parker y, Vaughan(b). As an attorney, 

since the passing of the Uniformity Act, can no longer sue by attachment of 

privilege, it resembles the case of an attorney suing an attorney, where he was 

obhged to sue by ordinary process ; in that case he lost his exemption. — Bum 

v. Pasmore(c), [Lord Abinger, C. B. — It seems to me a very strong thing to 

say that a statute, intended only to alter the form of process, is to deprive 

incidentally a man of his privilege. Parke, B. — ^The cases cited were decided 

before the Uniformity of Process Act.] 

Jones suggested that the point had been decided by Littledale, J., in the 
Bail Court. 

Cur, adv. vult, 

Parke, B., delivered the judgment of the Court. — ^An application was made 
to enter a suggestion under the Middlesex Court of Requests' Act. The case 
stood over, that we might have an opportunity of consulting with tny brother 
Littledale, who, it was stated, had decided that an attorney has now lost his 
exemption from the operation of the act. I have consulted him, and it turns 
out that he has not so decided : he is about to give judgment in the case 
alluded to that the attorney has not lost his privilege. Before the passing of 
the act for the uniformity of process, if an attorney sued as an ordinary person, 
he was deemed to have waived his privilege ; but, since the passing of that 
act, he cannot sue by attachment of privilege, and, therefore, his use of the 
ordinary process is no indication of a waiver of his right. Unless, therefore, 
an attorney is suing an attorney, where there is privilege against privilege, an 
attorney, it must be taken, stiU retains his right to sue in the superior courts 
without becoming hable to the penalty of the act (d). 

Rule refused. 

(o) 1 B. & p. 629. case not reported, decided that an attorney 

(6) 2 B. & P. 29. has not, by the Uniformity of Process Act, 

(c) 1 Dowl. P. 0. 17. lost his privilMfe of retaining the venue in 

\d) Taunton, J., in the Bail Court, in a Middlesex. f 
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Marshall v. Whiteside and Eleanor Victorine, Bofcheguer. 

his Wife. 

J^EMURRER. Covenant on an indenture of demise. The declaration fj^^^^jf" 
assigned breaches of covenants to paint the outside of the demised has, without 
messuage, to colour with stucco-work, to paint the inside, to repair during the |jj® cow^^^J^ 
term, and to deliver up in good repair at the end of the term. To the three a judge, a 
first breaches the defendants pleaded performance of the covenants and a tra- ^' payment^of 
verse of the breaches alleged. To the fourth and last breaches, they paid money money into 
into court, with the following plea; "that the said plaintiff ought not further ^^^ necesiary 
to maintain her action in that behalf, because the said defendants now bring f® appropriate 
into court the sum of 90/., ready to be paid to the said plaintiff; and the said specific 
defendants further say that the said plaintiff hath not sustained damage to a *^h"oount 
greater amount than 90/, in respect of the breaches of covenant fourthly and or breach, 
lastly above assigned. 

Special demurrer, assigning for cause that the pleas to the first three 
breaches were too large, and that the plea of payment of money into court 
ought to have shown how much of the 90/. was apportioned to the breach 
fourthly assigned, and how much to the breach lastly assigned. 

Ogle, in support of the demurrer. — ^The plea of payment into court, is bad for 
not apportioning the amount severally to the breaches to which it is pleaded. 
In a recent case in the King's Bench the Court held a plea of pa5rment to 
be bad, not specifying the amount to be applied to each count ; and, on being 
pressed with the practice in the plea of tender, one of the learned judges said, 
nothing but inveterate usage could support it. [^Parke, B. — I have had occa- 
sion to confer with Mr, Justice Patteson upon that decision, and he said he was 
now dissatisfied with it : he is now of opinion, that an accord and satisfaction 
ought to be specifically appropriated to each demand, but that payment may 
be pleaded generally.] There is a great hardship on the plaintiff. Under the 
*old practice, the defendant might have paid money into court to the whole 
declaration ; but then, on the general issue, the costs were taxed generally ; but 
now, as the costs of each issue are taxed, it is a hardship on the plaintiff to be 
unable to accept the sum paid, or paid into court as a satisfaction of a part of 
his demand. [Lord Ahinger. — ^The haidship is rather on the defendant, who 
must pay enough to cover each demand, or he will have to pay the costs of all 
the issues. Parke, B. — ^You should direct your attention to cases in which, 
under the rule, the defendant may plead a payment into court without a 
judge's order ; where that is necessary, any inconvenience that is likely to arise 
may be made a reason for putting the defendant under terms for the permission 
required.] Even in the case where it is pleaded of right, the plaintiff is 
put to great inconvenience ; he must come prepared to prove the whole of his 
case, the necessity for which it was the object of the new rules to obviate. 
''Parke, B. — ^The balance of convenience must be looked at. I confess I don't 
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Exchequer, gee the great difficulty impoeed on you ; the balance of inconvenience presBes 
M][^[i^LL ^^« o^^er way.] 



V. 

Whiteside. 



The Court being ultimately of opinion that the objections to the other pleas 
were well-founded, both parties had leave to amend, without costs. 



Weaver v. Stokes. 

On a rule (o set /^ODSON obtained a rule to set aside a warrant of attorney executed on the 

aside a warrant vJT ,^. , ,-,,,.., i. • £ 4. 

of attorney on 1st of August, 1835, on the ground that the defendant was then an miant. 

SfaSy"the**^ The rule was obtained on an affidavit of the defendant, sworn on the 9th 

defendant made of January, 1836, in which he swore " that he is a minor of the age of twenty 

*M hat he^was years," and an affidavit verifying an extract from the parish register, showing 

anninor of the him to have been baptised on the 3rd of September, 1815. 
age of twenty 



years: *' an ex. 



tract from the ;Erle showed cause. — ^The evidence of the defendants infancy is not suffi- 
pansh register . t«. 't -» ^ ■, -, ^ -, , -.. ^1 

was also veri- cient. It is impossible that the defendant can know his own age accurately, 

▼i^.— // w^*" ^^^ ^^® extract from the register is no proof of the time of his birth. 

that the fact of 

wmdlml^ "°' ^°^^ Abingbr, C. B.— I thmk this rule should be discharged. The ques- 

Droved. tion turns on a matter of fact of which the defendant might have procured 

more satisfactory evidence; the affidavits made on the part of the defendant 
could not be denied by the plaintiiF, nor could an indictment be very well 
maintained on them if false. It appears that the defendant kept a retail 
shop ; the carrying on a trade in that manner would lead any one to give 
him credit as a person of full age to manage his affairs. It was for the 
defendant to make out the infancy, and he might have procured the evi- 
dence, or accoimted for the absence of it, of persons who knew the period of 
his birth. 

Parke, B. — I think the infancy is not made out. The defendant does not 
even swear that he is not more than twenty years of age. 

BoLLAND, B., concurred. 

Rule discharged, with costs. 



Davis v. Holding. 

An agreement 

to give a bill of TJEMURRER. Assumpsit, on a bill of exchange, bearing date 9th July, 

consideration 1835, for 45/. 5s, 6d, payable four months after date, drawn by the 

that the plain- plaintiff upon and accepted by the defendant. 

to prosecute P^^tt — ^That before the making and acceptance of the bill of exchange, to 

• fiat in bank- y^]^ qjj ^^ ^y^^ defendant then beinff a trader within the true intent and 

niptcy, m • i? -i 

which he was meaning of the statutes then in force concerning bankrupts, was indebted to 

credhor*"!! *^® plaintiff, in the sum of 100/. and upwards, for a true and just debt due 
illegal, and the and owing to him the plaintiff; and the defendant was also indebted to divers 
enforced. other persons in divers other large smns of money; and the defendant being 
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8o indebted, and being such trader as aforesaid, and the said debt being then 
due and unsatisfied, he the defendant then became and was a bankrupt within 
the true intent and meaning of the said statutes concerning bankrupts ; and 
thereupon, afterwards, to wit, on the 2nd of July, 1835, a certain /a/, bearing 
date the day and year last aforesaid^ grounded upon the said statutes, upon 
the petition of the plaintiiF was duly awarded, and issued by the Right Honor- 
able the Lords Commissioners having the custody of the Great Seal of Great 
Britain, against the defendant, the plaintiff having before then made such 
affidavit, and given such bond as by law in that case was and is required, and 
by which said fiat the said lords commissioners authorized the plaintiff to pro- 
secute his said complaint or petition in his Majesty's Court of Bankruptcy 
in that behalf. And the defendant avers that the said fiat being in full force, 
and the defendant remaining and continuing so indebted to the plaintiff and 
the said other persons, afterwards and before the defendant had been adjudged 
to be a bankrupt, within the true intent and meaning of the said statutes, under 
the SBidfiat, and before the defendant had obtained any certificate of conformity 
to the said^^, to wit, on the day and year in the said first coimt mentioned, 
it was wronfully, and against the form of the said statutes and laws then in 
force concerning bankrupts, agreed by and between the plaintiff and defen- 
dant, without the concurrence or consent of the said other creditors of the 
defendant, that the plaintiff should not further prosecute or put in force, or 
cause to be prosecuted or put in force, the said fiat; and that he should 
abandon the same, and all further prosecution of, and proceedings under the 
same; and that, in consideration thereof, the defendant should accept the 
-said bill of exchange, in the said first count mentioned, and deliver the same 
to the plaintiff. And the defendant says, that, in pursuance of the said 
agreement, and in performance and fulfilment thereof, the defendant did, after- 
wards, to wit, on, &c.; accept the said bill of exchange, and dehver the same 
to the plaintiff, and the plaintiff then received the same from the defendant 
accordingly. And the defendant avers that the consideration in this plea 
mentioned, and so agreed on as aforesaid, was the consideration for the ac- 
ceptance of the said bill by the defendant, as aforesaid. — ^Verification. 

Demurrer, assigning for cause, that it did not appear in or by the said plea, 
that the consideration in the plea mentioned as the consideration for the ac- 
ceptance of the bill, was the only consideration for such acceptance, and also 
for that it did not appear in or by the said plea, but that the defendant re- 
ceived other good and valuable consideration for the acceptance and payment 
by him, the defendant, of the bill of exchange. 

The point stated in the margin, was, that the facts stated in the plea did not 
render the bill of exchange invalid as against the defendant, but, on the 
contrary, showed a full and sufficient consideration for the acceptance of the 
bill. 



Bxeheguer, 



Davis 

V. 

HoLDiya. 



Erie, in support of the demurrer. The plea is bad in not stating that there 
never was any other consideration than that mentioned in the plea for the de- 
fendant's acceptance of the bill. [Lord Ahinger. — If any part of this bill was 
a contract made illegal by statute, the bill cannot be enforced at all.] It will 
be argued, on the part of the defendant, that this bjjl was given in respect of 
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Davis 

V. 
HOLDIMG. 



a contract made illegal by the Bankni]yt Act, 6 G. 4, c. 16, 8. 8 (a). That 
clause mvalidates any security by which one creditor obtains from the bank- 
rapt, after the docket is struck, more in the pound than the others ; but, in 
order to bring a case within that clause, it is necessary that the fiat should be 
worked, so that there should be a distribution of the debtor's elBFects imder 
the bankrupt laws ; there is nothing illegal in a creditor suing out a fiat and 
afterwards abandoning it: [Parke, B. In exparte Thompson (b). Lord Thur- 
low appears to have thought that such a proceeding was a fraud on the great 
seal.] Conceding that it was a fraud on the other creditors,, it was valid be- 
tween the parties. [Parke, B. Certainly if it were merely a fraudulent prefer- 
ence, it would be good between the parties, though void against the creditors; 
but the question here is, whether the agreement does not necessarily contemplate 
a fraud upon other persons?] There is no fraud in not following up a com- 
mission; by the practice of the court a London conmiission is supersedeable 
after fourteen days from its date, and a country commission after twenty-eight 
days, unless prosecuted. 

Humfrey, in support of the plea. — ^The agreement disclosed in the plea is 
opposed to the policy of the law ; the plaintiff made use of a process of law 
intended to secure the general interests of all the creditors, for the particular 
benefit of himself. By suing out a fiat, he becomes a trustee of the process 
of the court, a trustee for the general body of the creditors. [Lord Abinger, 
He sells for his own benefit the power the law g^ves him for the creditors.] 
It is also within the enactment of the Bankrupt Act, as well as illegal at common 
law. The debt in respect of which the security is taken, is forfeited by sec. 8. 
In exparte Paxton (c), where a petitioning creditor abandoned a commission 
on obtaining farther security, his proof under a subsequent commission was 
expunged. [Lord Abinger. — How is it forfeited unless a commission is sued 
out ? Parke, B. — By the 8th clause the debt is forfeited, and the security 
is to be repaid to such persons as the commissioners acting under the origi- 
nal, or a renewed commission shall appoint.] It is clearly the intention of the 
clause to prevent one creditor obtaining an advantage over another, by putting 
the bankrupt laws in operation. 

Erie in reply. It does not appear, in this plea, that the creditors have been 
in any way damnified by the relinquishment of the commission by the plain- 
tiff; for any thing that appears in the plea, the bill may have been a com- 



(a) " And be it enacted, That if any such 
trader, liable, by virtue of this act, to be- 
come bankrupt, shall, after a docket struck 
against him, pay to tiie person or persons 
who struck the same, or any of them, 
money, or give or deliver to any such 
person any satisfaction or security for his 
debt or any part thereof, whereby such 
person may receive more in the pound in 
respect of his debts than the other creditors, 
such payment, gift, delivery, satisfaction, or 
security shall be an act of bankruptcy ; and 
if any commission shall have issued upon 
the docket so struck as aforesaid, the Lord 
Chancellor may either declare such commis- 
sion to be valid, and direct the same to be 
proceeded in, or may order it to be super- 



seded, and a new commission may issue, 
and such commission may be supported 
by proof of such last mentioned or of any 
other act of bankruptcy ; and every person 
so receiving such money, gift, delivery, 
satisfaction, or security as aforesaid, shall 
forfeit his whole debt, and also repay or de- 
liver up such money, gift, satisfaction, or 
security as aforesaid, or the full value 
thereof, to such person or persons as the 
commissioners acting under such original 
commission, or any new commission, shall 
appoint for the benefit of such bankrupt.' 

(ft) I Vesey, jun., 168. 

(c) 15 Ves. 461. 

((/) 2 Glyn & Jameson, 291. 
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position for the debt of 100/, In ex parte Smith (e), the Lord Chancellor said 
the 8th section of the Bankrupt Act was never intended to have the effect of 
preventing a petitioning creditor from making terms with the bankrupt and 



abandoning the commission. 



Cur. adv, vult. 



Exchequer, 



Davis 

V. 
UOLDINO. 



Lord Abinoer, C. B. deHvered the judgment of the Court. The objections 
to the plea were, first, that instead of showing a want of consideration for the 
acceptance of the bill, it disclosed a sufficient consideration ; and, secondly, 
that there was no illegahty in the contract, in pursuance of which it was 
given. 

It is unnecessary to decide whether the plea must be taken to aver, that the 
acceptance was given wholly as a premiimi or gratuity for abandoning the 
fiat of bankruptcy, or whether it was given for the debt of 100/. and upwards 
due to the plaintiff, in consideration of his so doing. If the agreement to 
abandon the fiat for a special benefit to the plaintiff was illegal, it avoids the 
bill of exchange between those parties, whether such agreement was a part or 
the whole of the consideration for giving it. We are of opinion that the facts 
stated in this plea sufficiently show the agreement to have been illegal. The 
objection was, that the agreement was illegal, and void only against creditors 
of the defendant claiming under a commission, not against his creditors gene- 
rally ; and though it avers there were unpaid creditors at the time of the 
agreement, it was not alleged that they had sued out, or could sue out, ano- 
ther fiat. We think that the objection is not well founded. Independently 
of the provisions of the stat. 6 G. 4, c. 16, s. 8, which makes a trader's com- 
position with the petitioning creditor an act of bankruptcy, and renders the 
creditor liable to refund what he has received, and to forfeit his original debt, 
such a composition is illegal on the ground of its being an abuse of a process 
which a creditor has a right to sue out, not for his own benefit only, but for 
that of the other creditors also. Upon this principle the case of ex parte 
Thompson was decided by Lord Thurlow: and his lordship ordered a sum of 
money received by the petitioning creditor, to be refunded to the trader, al- 
though the commission had been superseded, and no fresh commission had 
been issued. The order was no doubt made by virtue of the general jurisdic- 
tion of the Great Seal in matters of bankruptcy, but the reason of its exercise 
in this particular mode was, that the composition itself was illegal and void, 
by the general policy of the law, against the then creditors of the bankrupt; 
and no court ought to enforce an executory contract which is illegal, and void 
at the time it is made against other persons. The cases of Jackson v. Du- 
chaire (/), Cockshott v. Bennett (g), and Leicester v. Rose and others (A), proceed 
on this principle. The transactions referred to in the course of the argument, 
as being valid between the parties, but fraudulent and void only as against 
third persons, such as the transfer of property to defraud execution creditors, 
or in contemplation of baAkruptcy, are cases of executed contracts, in which 
the property actually passed. 

We are of opinion that our judgment must be for the defendant. 

Judgment for the defendant. 



^ej 2 Glyn & Jameson, 291 . 
(/) 3T.R.551. 



(g) 2 T. R. 7(i3. 
(A) 4 East, 372. 
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Exchequer. Vehnon, AssIgncc of the Sheriff of Staffordshire, r. Hodgins. 



When adefen. ■JY^'OTION to set aside the interlocutory judgment in an action of debt on 
rule which stays a bail-bond, for irregularity. On the 9th December the defendant 

the plain tiff '» pleaded a demurrable plea, and, on the 23d, a demurrer to the plea was deli- 
he is not enti- vered. The time for joining in demurrer, which had been enlarged by a 
lime^or^ihe*™* judge's order, expired on the 12th January. On that day a rule, drawn up 
purpose of tak- with stay of proceedings, was obtained for setting aside the proceedings on 
itfpl a*i hc^had the bail-bond, on payment of costs; it was discharged, after argument, on 

when he ob- ^^ 25th. On that day, at six o'clock, the defendant not having joined in de- 
tained the rule; _ - . ^.-. .J.J. 
but he is enti- murrer, the plamtin signed judgment. 

tied to a rea- 
sonable time, rm . , . , -r e>, r-r 

and, in gene- ErU showed cause. The judgment was not signed too soon. In St. Han- 

'f^the* dav^ on ^^^ ^' ^V^^ (^)» ^^V^^y J-» said — " The defendant, whose rule nisi was dis- 
which the rule charged with costs, ought not to be, with respect to time, in a better condi- 
a rlasonable^" tion, by reason of his own rule improperly obtained." — " The staying of pro- 
time, ceedings applies only to the adverse proceedings of the plaintiff, and not to 
the proceedings of the defendant for his own security. I think that the de- 
fendant, if he did not put in bail pending the rule, ought at all events to 
have put it in immediately upon the rule being discharged." 

Archbold, in support of the rule. Stoayne v. Crammond(b) decided that 
where a rule is drawn up with a stay of proceedings, the proceedings are sus- 
pended for all purposes, and the defendant has the same time to take a step 
jafter the rule is discharged as he had when it was obtained. Swayne v. Cram- 
mond was not cited in St. Hanlaire v. By am. In a still more recent case, 
Hughes v. Walden (c), the rule laid down in St. Hanlaire v. Byam was cited, 
and Lord Tenterden said — " When a defendant obtains a rule which stays the 
plaintifTs proceedings, he is not entitled (as contended for,) to the same time 
for the purpose of taking the next step, as he had when he obtained the rule. 
But we think that a defendant, in such a case, should have a reasonable time 
allowed him for the purpose of taking his next proceeding ; and we think that 
the whole of the day on which the rule is disposed of, is such a reasonable 
time." 

Per Curiam. — ^Perhaps the rule laid down, in St. Hanlaire v. Byam, is most 
in accordance with principle; a defendant, by obtaining a rule improperly, 
ought not to be in a better situation. The case last decided lays down a con- 
venient rule of practice, and the Court will abide by it, and in future the rule in 
that case must be taken to be the settled practice of this court. If it is neces- 
sary, and circumstances entitle a defendant to the indulgence, he may obtain 
further time when the Court is disposing of the rule. 

Rule absolttte. 

(a) 4 B. & C. 970. (c) 5 B. & C. 770. 

(6) 4 T. R. 176. 
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T\EMURRER to a replication. Assumpsit by the plaintiff, on a promissory The replication 

note for 250/. payable three months after date, made by the defendant, g^^-^^ej* 
by him endorsed to Henry Richardson, who indorsed to the plaintiff. on special as on 

Plea — ^That heretofore, and before the making by him of the said promis- fer"*to a pl»*hi 
sory-note, in that count mentioned, to wit, on the 15th day of April, 1835, a excuse in 
certain advertisement had been and was inserted in a certain newspaper, to A'plea'admit- 
wit, the Morning Herald, to the tenor and effect following, that is to say — ting the making 
" Money to lend upon personal security. Noblemen, clergymen, and persons note, and shew- 
of responsibility requiring the temporary advance of money, can be immedi- *"^ ^a^^I' °^ 
ately accommodated with loans to any amount, at a very low rate of interest, for so doing, is 
Application to be made, in the first instance in writing, addressed to Mr. An- »pJea in excuse, 
derson, 12, Fludyer Street, Westminster." That, in consequence of the said 
advertisement, he did, to wit, on the 18th April, 1835, call at the said place, 
to wit, 12, Fludyer Street, and there saw one Charles Anderson, and that, in 
consequence of the representations made to him, by the said Charles Anderson, 
he, the defendant, was induced to draw and deliver, and he did then draw and 
deliver, to the said Charles Anderson, two promissory notes, whereby and by 
each of which the defendant promised to pay, to his own order, the sum of 
250/. three months after the date thereof, one of them being the said note, 
in the said first coimt mentioned, upon the faith of and promise from the said 
Charles Anderson, that the said notes should be renewed, when due, for the 
space of two years, and that he should receive from the said Charles Anderson, 
on a certain day, to wit, the Friday then next following, being, to wit, the 
1st day of May, 1835, the amount of the said notes, deducting discoimt and 
stamp. 

That the said Charles Anderson did not nor would, either on the said Fri- 
day, the said first day of May, 1835, or at any other time, although often 
requested so to do, pay to the said defendant the amoimt of the said notes, 
deducting as aforesaid, or any sum of money whatever; but, on the contrary 
thereof, the defendant saith that he, said defendant, to wit, on the said 1st 
day of May, by appointment of the said Charles Anderson, went to the said 
place, to wit, 12, Fludyer Street, but the said Charles Anderson was not, nor 
was any such person, either then or at any time afterwards, there to be foimd; 
and that the said transaction was a gross fraud and imposition upon him the 
defendant; and that the note was indorsed to the plaintiff without considera- 
tion, and that he holds the same without value or consideration, and that 
there never was, and is not, any consideration or value on the said note be- 
tween any parties thereto. That the said Henry Richardson and the said 
plaintiff, and each of them, at the several and respective times when the said 
note in the said first coimt mentioned was so endorsed and delivered to them 
respectively, as in the first count mentioned, was privy to and had full know- 
ledge and notice of the said transaction in this plea detailed, and of the said 
fraud and imposition, and this the defendant is ready to verify, &c. 

Replication* — ^That the. defendant of his own wrong, and without the cause 
by him in that plea alleged, broke his said promise in the said first count 
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mentioned, in manner and form as the plaintiff hath in the said first count 
of the said declaration in that behalf thereof complained against him. 

Special demurrer — showing the following causes : 1st. that the replication 
de injuria sud proprid absque tali causd is a bad replication to the defendant's 
said plea in assumpsit. 

2dly. That the said replication of the plaintiff is bad from duplicity, because 
it is too large and puts in issue all the several facts alleged by the plea, instead 
of putting in issue the point to be tried between the parties. 

8dly. That the facts of fraud and notice to the plaintiff, and the want of 
consideration for the note in the plaintiff's hands, alleged by the plea, are dis- 
tinct and separable facts, on either of which the plaintiff might and ought to 
have tendered an issue. And he cannot, by his replication, put both in issue, 
and the said replication is bad, because it puts both such facts in issue. 

Hoggins supported the demurrer. 

Humfrey in support of the replication. 

Cur» adv. vult. 



Lord Abingbr, C. B. delivered the judgment of the Court. — On this de- 
murrer to the replication two objections were made ; first, that its form was 
improper, as the inducement of de injuria, &c. was inappUcable to an action 
of assumpsit; and, secondly, that it was bad, because it was multifarious and 
put in issue several distinct facts, each of which would, if disproved, be deci- 
sive of the action. 

We think the replication is good notwithstanding these objections. 

This form, though most commonly used in actions of trespass, or trespass 
on the case for an injury, is not inappropriate to an action of trespass on the 
case for a breach of promise, where the plea admits a breach and contains 
only matter of excuse for having committed that breach. The defendant's 
breach of promise may be considered as a wrong done and the matter included 
under the general traverse absque tali causd, and thereby denied as matter of 
excuse alleged for the breach. Per Lord Ellenborough, Barnes v. Hunt (a). 

No case in which this form of replication has been held to be improper re- 
sembles the present. In Crisp v. Griffiths (b) the plea was not matter of ex- 
cuse for the breach of a contract, but of subsequent satisfaction for that 
breach. In Solly v. Neish (c) the plea was a denial of the promise. So in 
Whittaker v. Mason (d), the plea denied the contract as alleged, and although 
the Court intimated that it might be doubtful whether a traverse in this form 
was applicable to any action on promises, they abstained from deciding that 
question. On the other hand, in the case of Noel v. Rich (e), this Court 
expressed a strong opinion that this general form of traverse, in a case similar 
to the present, was proper, and we think that it is : for the plea confesses that 
the defendant made the note in question, and endorsed it to Richardson, who 
endorsed it to the plaintiff, which constitutes a prima facie case of liability, 
and an implied promise to pay the amount to the plaintiff; and it avoids the 



(a) 11 East, 455. 

(6) 2 C, M., &. R., 159 ; ante, 106. 

(e) 2 C, M., Hl R., 365; ante, 227. 



fd) 2 Ring. N. C. 359; 1 Hodges, 319. 
[e) 2 C, M.;&R., 360; anl^ 22&. 
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effect of that admission by showing that the note was made and indorsed 
without value bond fide paid, whereby the defendant was excused from per- 
forming that promise. 

As to the objection that the replication is multifarious, the facts contained 
in the plea, though they are several, constitute one ground of defence, and 
the rule of pleading is not that the issue must be joined on a single fact, but 
on a single point of defence. This was laid down by Lord Mansfield, in 
Robinson v. Rcdey (/) ; by the Court of King's Bench, in O'Brien v. Saxon {g), 
and by Mr. Justice Bayley in the case of Carr v. Hinchliffe (A). In each of 
these cases the facts there allowed to be included in one issue, as amounting 
to a single ground of defence, were several. In the first, the facts that the 
cattle were commonable and levant and couchant, constituted one proposition, 
viz. that the cattle were entitled to common ; in the second, the trading peti- 
tioning creditor's debt and the act of bankruptcy formed one point of defence, 
viz. the bankruptcy of the plaintiff, and in the last the fact of the goods, for 
the price of which the action was brought, being sold by an agent as princi- 
pal, and a set-off of a debt due from the agent constituted the defence of pay- 
ment or satisfaction of the plaintiff's demand. 

So in the present case the plea contains in substance one ground of defence 
only, that is, that the plaintiff was not the bond fide holder for value, although 
several facts are necessarily averred as constituting parts of it. Every indorsee 
of a bill has his own title and that of each intermediate party, and if he or 
any of such parties gave value for the bill, without fraud, he is a holder for 
value. The plea in this case alleged, in effect, that the defendant had no va- 
lue for making the note, and that neither the first indorsee nor the second 
received the bill bond fide, which is only a statement necessary in point of 
law of the several facts constituting the defence, that the plaintiff is not a 
^o«c^^«fe holder for value. 

If this replication were not allowed some inconvenience would follow ; for, 
in every action on a bill or note it would be competent for a defendant, by 
alleging fraud, or such other circmnstance as would throw the proof of value 
on the indorsee, to compel him to prove it ; for it would seldom happen that 
a plaintiff, if he were tied down to dispute one fact, could take issue on such 
an allegation, and then he would be obliged to take an issue which would ad- 
mit the fraud, and throw the proof of value on himself, thereby placing him 
in a worse situation than before the late rules. On the other hand, if this re- 
plication be allowed, the indorsee is left in the same situation as he was before, 
with the additional advantage that he is made acquainted with the defence 
intended to be set up, which was one great object of the pleading regulations, 
and he will be called upon to prove value given or not, accordingly as the de- 
fendant shall prove or fail in the proof of the allegation of fraud, as he would 
before under the general issue. 

We do not, however, decide this case on the ground of convenience, but 
in conformity with the estabHshed rules of pleading, and we are of opinion 
that the demurrer must be overruled. 

Judgment for the plaintiff. 
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5v^ ^^ ^A^ /^ ASE for falsely representing the charges on the life interest of Lord Edward 

Gurney, B., Thynne in a certain fiind of which the defendant was one of the trus- 

canno" be'***° *®®^' whereby the plaintiff was led and induced to make an advance to the 

maintained said Lord Edward Thynne, whereas the defendant well knew the said fond 

iM^for afahe' ^^ encumbered. Pleas — ^first, not guilty ; secondly, that the plaintiff did not 

Tepresentation make the advance in consequence of the representation of the defendant, &c. 

incumbrances -^^ *^® trisl, before Lord Abinger, at the sittings after last Hilary Term, 

effected on the it appearing that the representation was made by the defendant by parol, the 

the cegtui que learned judge nonsuited the plaintiff on the ground that, by the stat. 9 G. 4, 

repreientalion ^* ^^* ®' ^^* ^^ ^^®® representation, to be actionable, must be in writing, 
being witiiin Bompas, Seijt., obtained a rule to show cause why there should not be a new 
4 *c*'f4* ^, g* trial, on the groimd that this representation was not within the statute. 

Parke^ B., and 

dUt, ' ' ^^ ^' ^' Eollett, and Channell, showed cause. 

Bompas, Seijt., and Erie, supported the rule. 

Cur. adv. vult. 

And now the learned judges, having differed in opinion, delivered their 
judgments seriatim. 

Gurnet, B. This action was brought upon an alleged false representation 
of the defendant, that the marriage settlement of Lord Edward Thynne was 
charged with only three annuities ; whereas it was charged, in addition, with 
a mortgage of 20,000/. to the Marquis of Bath, which the defendant knew. 
By this representation, it is oUeged, the plaintiff was induced to advance a 
sum of money for the purchase of an annuity from Lord Edward Thynne, se- 
cured by his covenant-bond, and warrant of attorney; and also by an assign- 
ment of his interest in the dividends of the stock in which the portions forming 
the subject of the marriage settlement were invested, amoimting altogether to 
4,333/. Qs. 8d. It appeared at the trial that the representation (if ever made 
at all,) was at all events made by parol, whereupon the Lord Chief Baron on 
that groimd directed a nonsuit. 

The question in this cause arises upon the 9th Geo. 4., c. 14, s, 6, which 
appears to have been enacted for the purpose of extending the operation of the 
Statute of Frauds, 29 Car. 2, c. 3. — ^By sect. 4, of that statute, it is enacted, 
" that no action shall be brought to charge the defendant upon any special 
promise to answer for the debt, default, or miscarriage of another person, &c. 
unless the agreement upon which such action shall be brought, or some me- 
morandum or note thereof, shall be in writing, and signed by the party to be 
charged therewith, or some other person thereunto by him lawfully autho- 
rized." This protected a person who was called upon to answer for the debt 
or miscarriage of another, unless he had made himself responsible in writing; 
but a series of cases, commencing with the case of Pasley v. Freeman (3 T. 
R. 51,) had occurred in which defendants were charged, not strictly and spe- 
cifically as guarantees for the solvency of others, but on alleged representa- 
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tions and assurances respecting them and their credit or ability averred to be 
false and fraudulent. 

There is no doubt that there have been many cases in which false and 
fraudulent representations of the ability of others have been made, in order to 
obtain credit for them, by which honest men have suffered. On the other 
hand, there has been but too much reason to fear that innocent persons have 
been the victims, not merely of intentionally false, but of imintentionally ex- 
aggerated statements of conversations. 

If inquiry were made and information given respecting the credit or abihty 
of the person whom the inquirer was called upon to trust, either with money 
or with goods the inquiry would be private, the communication would be 
private, and, if the inquirer was a competent witness, on his evidence alone, 
without the possibility of contradiction or explanation, the case must rest. 

It had been a subject of complaint that these cases had trenched upon the 
security intended to be afforded by the Statute of Frauds, and it was consi- 
dered, by the legislature, that a person so circumstanced was entitled to the 
same protection as the Statute of Frauds had given to the person whom a 
plaintiff sought to charge for the debt or miscarriage of another. To afford 
this protection, among other purposes, the statute of 9 Geo. 4, c. 14, was 
passed. 

That act is intituled " An Act for rendering a written Instrument necessary 
to the Validity of certain Promises and Engagements." The sixth section 
enacts, " that no action shall be brought to charge any person upon or by rea- 
son of any representation or assurance made or given concerning or relating 
to the conduct, credit, ability, trade, or dealings of any other person, to the 
intent or purpose that such other person may obtain credit, money, or goods, 
upon " which I have no doubt ought to be read may obtain money or goods 
upon credit, " unless such representation or assurance can be made in writing 
jugned by the party to be charged therewith." By this clause the protection 
is carried even further than by the Statute of Frauds : there the party might 
be charged on a writing, signed by a person thereunto by the defendant law- 
fully authorised, which left him exposed to be charged by the verbal repre- 
sentation of another, that he had authority to sign. 

It is contended, on the part of the plaintiff, that this is not an inquiry con- 
cerning or relating to the ability of Lord Edward Thynne, but an inquiry into 
a particular fact respecting part of his property, and therefore not within the 
statute. It is to be observed that this is not an inquiry into the value of a 
thing which is to be purchased, but an inquiry into a portion of the abihty 
of the borrower of money, who is to give both his personal security and the 
pledge of a particular fond. If it concerns or relates to his ability in any 
respect whatever, it seems to me to come within the act. 

I consider it to be an inquiry into the abihty of Lord Edward Thynne in 
respect of his property, the security of which, in addition to his personal lia- 
bility, it was intended to take. Was Lord Edward Thynne able to give this 
security for the payment of the annuity ? Had he the abihty to charge 
this particular fund, that is, had he or not exhausted the fund? His abihty is 
greater or smaller according to the extent of the property he possesses, and 
the amount of the charges to which that property has been subjected. 

Lord Edward Thynne wished to obtain money from Lyde; he must have re- 
presented, I presume, that he had the ability to charge this particular fund 
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with the payment of the annuity. The inquiry made of the defendant is as td 
Lord Edward*^ ability in that respect; the omission of the name of Lord Ed^ 
ward Thynne, and his ability to charge in the form of the question, and the 
putting forward of the fund itself, as the thing respecting which the inquiry 
was made, does not alter the case. The fund could not be charged but by the 
act of Lord Edward Thynne : his ability to charge it is the thing substantially 
inquired into. It is contended by the counsel for the plaintiff, that this ap- 
plies to cases where the personal security only of the borrower, or customer, 
is the subject of the inquiry, and is that that appears from the words of the 
statute. There is no doubt that is the principal object, because the cases 
which occur are mostly cases of that description ; but I find nothing in the 
act to limit it to cases of personal responsibility. The words are general. 

I think that the conclusion at which I have arrived is supported by the ex- 
press words of the statute, and is conformable to its intention. 

The construction which I have put upon the statute imposes no hardship on 
the party lending or trusting. He who has money to lend, or goods to sell 
on credit, and doubts the ability of the borrower or the buyer, may exact his 
own terms : he may insist on having a representation or assurance in writing 
of the abihty from a third person, and if that be refused he may keep his 
money or his goods. If he thinks proper to trust without that, I think he has 
no right to resort to the responsibihty of the person of whom he inquires. 

A different construction would abridge the security which it was the ob- 
ject of this act to confer upon the persons of whom inquiries are made, and 
would, I fear, lead to the same consequences as the cases that I have men- 
tioned produced with respect to the Statute of Frauds, until the legislature 
found it necessary to interpose. 

I think, therefore, this rule for setting aside the nonsuit should be dis- 
charged. 



Alderson, B. — I regret that the difference of opinion existing in this case, 
makes it necessary for me also to deliver the reasons for the judgment I have 
formed upon it. The question raised in this case depends on the construction 
to be put by the Court on the 6th section of Lord Tenterden's Act, 9 Greo. 4, 
cap. 14. 

That section provides that no action shall be brought whereby to charge 
any person upon or by reason of any representation or assurance made or 
given concerning or relating to the character, conduct, credit, ability, trade, 
or dealings of any other person, to the intent or purpose that such other per- 
son may obtain credit, monies, or goods upon, unless such representation or 
assurance be made in writing, signed by the party to be charged therewith. 

Now the facts of the case seem to me to be in substance these: the plain- 
tiff, Lyde, was about to advance a sum of money to Lord Edward Tkynne, on 
the purchase of an annuity. The annuity was to be secured, in addition to 
his personal responsibility, by the assignment of Lord Edward Thynne's in- 
terest in a certain fund settled at the time of his marriage, and of which the 
defendant, with some other persons, was a trustee. This fund was charged 
at the time with three annuities payable to Mr. Mellish and was also liable to 
a mortgage of £20,000 then vested in the Marquis of Bath. 

The defendant was applied to on the part of Lyde, to inform him as to the 
^dating state of and charges upon this fundi and the plaintiff contends that, , 
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on that occasion, he wilfully and fraudulently made' a false representation to 
him of the amount of the charges upon it. For this false representation, the 
action was brought. 

It appeared at the trial, that the representation (if ever made at all,) was, at 
all events, made by parol ; whereupon the Lord Chief Baron, on that ground, 
directed a nonsuit. 

According to the view I take of this case, I think the nonsuit was wrong* 
Imd that the feu^ts ought to go to the jury. 

The question is, whether this was a representation concerning or relating to 
the abihty of Lord Edward Thynne, so as to fall within Lord Tenterden*s Act. 
If we refer to the cases which had occurred before the legislative provision, I 
think it will be found that the decisions in that class of cases, commencing with 
Pasley v. Freeman, had raised a well-founded complaint in the profession, as 
having, in feet, virtually repealed the Statute of Frauds, by which a guarantee 
was required to be in writing ; and that the object Lord Tenterden had in view, 
was to place both on the same footing, and to provide that a written document 
should be equally reqidred in both. The two cases are, I think, identical in 
piindple ; for a guarantee increases the abihty of the third person who is about 
to be trusted, by adding to the value of his personal responsibiHty that of the 
person making the guarantee ; and, in like manner, as the false and fraudulent 
representations, as to the third person's abihty, equally adds, in the opinion of 
the person trusting to it, to the value of the third person's responsibiHty, it 
ought justly to have, and it has in law, the effect of pledging also the personal 
responsibiHty of the fraudulent representer of the facts. The fraud, in sub- 
stance, amoimts to an impHed guarantee of the third person's solvency. 

I think, therefore, that we should take this as the key to the true construc- 
tion of Lord Tenterden^s Act ; and if we do so, it seems to me to foUow from it, 
that a representation, to be within the act, must be one by which the value of 
the personal responsibiHty of the third person is increased in the judgment of 
the individual from whom he is about to obtain credit, money, or goods ; and 
this receives confirmation^ I think, from the other words of the act. 

The other representations are as to character, conduct, credit, trade, and 
dealings. All these look as if directed to general character for solvency, 
general conduct in pecuniary affairs, general credit on the Exchange, general 
mode of conducting trade or business. The representation may, no doubt, 
and most commonly wiU be made, as to particular incidents in character, con- 
duct, and the like ; but aH these representations necessarily affect the general 
character, conduct, credit, trade, and dealing, and consequently there can be 
no ambiguity or difficulty in construing the act in cases of this description ; 
for the third person's personal responsibiHty is necessarily involved in the 
result of such an inquiry, and the answer to it, if money, goods, or credit, be 
obtained in consequence thereof. But when we take the word abihty, (by 
which is, of course, meant pecuniary abihty,) the case becomes somewhat am • 
biguous ; for though a man's pecuniary abihty depends on the value of the 
whole, and of every part, of his property in possession, remainder, or expecta- 
tion, yet a representation may or may not relate to his pecuniary abihty, and 
increase the value of his personal responsibiHty to the person making the in- 
quiry, according to the circumstances under which it is made. 

If the querist is about to trust to his intended debtor's personal responsibiHty, 
and the object of the question is to ascertain how far he wiU be safe in so doimg, 
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Easchequer. there can be no doubt that such a representation does relate to the third per- 
Lyde son's ability, and is within the act ; but if he be only about to take an assign- 

w. _ ment of the property itself, and the object is to ascertain the value of that pro- 
perty, then it is, I think, as manifest that the pecuniary abihty of the person 
about to assign has nothing to do with it. The party taking the assignment, 
only looks to the property itself, and does not, in that case, trust the intended 
contractor at all. If we were to hold such a representation to be within the 
act, I do not see how we are to stop short of saying that all representations, 
relating to contracts between third persons, must be in writing, if such con- 
tracts relate to credit, or to the obtaining of money, or even to the sale or 
pledge of the goods. The assignment of a mortgage, or the sale of an estate, 
or the sale or pledge of any goods, would be within it ; and a fraudulent and 
iiEdse representation of the value of, or charges upon, the estate mortgaged or 
sold, or the goods to be dehvered or pledged, would be without danger, if by 
parol. Indeed, the case of a party lending money on mortgage, who always 
has a double claim, first on the property mortgaged, secondly on the personal 
responsibihty of the mortgagor, by express covenant, seems to me not easily 
distinguishable from the present ; and consequently a representation, as to the 
value of the estate, would be within the act, if this case be so. I do not say, 
that it would not be a very good law, if it were so ; but I am not prepared to 
go so far in the construction of this act. 

The concluding words of the section, plainly as it seems to me, point to the 
same construction. The representation must be " to the intent that the third 
person may obtain credit, money, or goods upon ;" which, appear to me to 
show that the object of the act was confined to cases in which the third per- 
son's responsibihty is trusted. 

According to the view which I take of the act, the representation, in order 
to be within it, must therefore be of the third person's trustworthiness, as evi- 
denced by his character, conduct^ abihty, credit, trade, or dealings, and mwit 
be one whereby, if true, that trustworthiness is increased. If, indeed, the real 
clause, as drawn by Lord Tenterden, stood thus : " To the intent that such 
third person might obtain money or goods upon credit," which is highly pro- 
bable, this conclusion would be strengthened. But I do not rely on that, which 
is, after all, only matter of probable conjecture from the ungrammatical state 
of the sentence as it now stands. 

I proceed, then, to apply the above principles to the present case. Here the 
representation to the plaintiff is one which, it is admitted, relates solely to that 
portion of Lord Edward Thynne*^ property, of which the plaintiff was about to 
take an absolute assignment. And I think the question put had reference only 
to that assignment. 

The plaintiff did not, as it appears to me, apply to the defendant for any 
assurance as to Lord Edward Thynnes> trustworthiness ; all that he wished to 
know was the value of a particular fund, about to be absolutely assigned to him ; 
and although the personal responsibihty of Lord Edward Thynne was also to be 
taken, and, therefore, a representation as to the value of a portion of his pro- 
perty might, if unexplained, have reference to that also, yet I think the pecuhar 
circumstances of this case, so far as it had gone, when the nonsuit took place, 
negative that supposition here ; and then, that this representation (if made at 
all by the defendant,) was one relating solely to the value of the property to be 
assigned, and having no reference at all to the trustworthiness of Lord Edward 
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Thynne, whose ability, according to the view I take of this act of Parliament, 
would, in this case, depend, not on the property assigned, but on the residue 
of his property alone, respecting which no inquiry was made. If, however, I 
am wrong in this view of the facts of the case, still I apprehend that the non- 
suit was wrong, and that there ought to be a new trial, in order that these facta 
may be submitted to the jury. For if it be doubtful, whether the question was 
put, and the representation made solely with reference to the value of the pro- 
"perty to be assigned, or partly with reference to that, and partly to the personal 
responsibility of Lord Edward Thynne, still the plaintiff ought not to have been 
nonsuited, but that doubtful question of fact should have been left to the jury* 
with proper directions from the Lord Chief Baron. 

The case, in principle, falls within the rule established in actions for a mali- 
cious prosecution, where, although the question of probable cause is for the 
judge, still, if the facts are disputed on which that question depends, the case* 
as to that point, must go to the jury, with proper directions from the judge. 
In this case, therefore, if the facts were doubtful, it seems to me that the Lord 
Chief Baron should have directed the jury that, if they thought the question 
was put, and the representation made at ft, with reference to the trustworthi- 
ness of Lord Edward Thynne, they ought, at all events, to find for the defen- 
dant, the representation not being in writing ; but that, if they thought it had 
reference solely to the value of the property, then they should further consider 
whether it had been made fraudulently by the defendant. For these reasons, 
I think the nonsuit wrong. 
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Parke, B. — ^The facts of this case having been already stated, it is useless 
to repeat them ; but, in order to understand the question to be decided, it is 
necessary to observe, that, although the plaintiff intended to pay his money for 
tiie annuity, partly on the security of the transfer of Lord Edward Thynne*^ in- 
terest in the fund, and partly on his personal credit, the question to the defen- 
dant, and his representation in answer to it, related to the fund only, and in no 
way to the personal credit of the proposed grantor ; for the plaintiff's witness 
asked the question with a view that the plaintiff should take a transfer of all 
the interest of Lord Edward, and thus prevent it from being any longer a part 
of the means which constituted his personal credit ; the plaintiff, in so far as 
he trusted to the personal credit of Lord Edward, looking to the other means 
which he might possess, and as the witness inquired as to the state of the fund 
only, and made no reference whatever to Lord Edward Thynne*^ general sol- 
vency, it must be understood, primd facte at least, that the defendant's repre- 
sentation was meant by him to relate to the state of the fund only, and not to 
that fund as an element of his personal credit. If any doubt should exist on 
this question, it should have been submitted to the jury. 

The case, then, I consider to be precisely the same as if Lord Edward Thynne*^ 
personal credit was no way in question, and as if the only subject of inquiry 
and representation had been the state of the fiind itself, or, which is the same 
thing, of some subject-matter which the inquirer was about to purchase ; and 
we are to decide, whether a representation, concerning and relating to the qua- 
lities of a thing only, and not to the personal credit of a third person, be within 
the 9 G. 4, c. 14, s. 6. I am of opinion, after much consideration, that it is 
not. (The learned baron then read the clause.] 

If we construe the first words of Ihe clause according to their ordhiary im- 
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port, as we ought to do, it appears to me impossible to say that a representa^ 
tion, or assurance only, as to the state of the property to be transferred to the 
inquirer, in any way concerns or relates to the character, credit, conduct, 
ability, trade, or dealings, of the person who is to transfer. It does not con- 
cern or relate to his character, nor to his credit ; it does not relate to his 
conduct, trade, or dealings ; for it is wholly immaterial, with reference to the 
inquiry, and the answer to it, who had incumbered the fimd; the only ques- 
tion, in substance, being, to what extent it was incumbered. And it does not 
concern or relate to his abihty, for that word, especially when we look at those 
which accompany it, means, in its ordinary sense, some quality belonging to 
the third party, and not to liie thing to be transferred. In order to bring the 
particular case within the statute, this last word is rehed upon ; and it is said, 
that the representation of the state of the fund relates to the ability of the in- 
tended grantor of the annuity, that is, to his " ability" to fulfil his contract to 
charge the fimd, or, if no contract was made at the time of the representation, 
(as there was not,) then the phrase must be changed, and it must be said to 
relate to his "abihty" to charge the fund. But this will hardly be sufficient to 
answer the exigency of the case ; for there is really no question as to the power 
of the third person to charge the fund, and, such as it is, it must therefore be 
said to relate to his abihty to give security on a fimd of adequate value. In like 
manner, I presume, if a fraudulent representation were made by one person to 
another, about to purchase an estate from a third, as to the rent paid for it, or 
its quahty, as, for instance, as to the existence of minerals under it, (which are 
cases, in my view of the subject, precisely analogous to this,) such representa- 
tion would be said to concern or relate to the *' ability" of the vendor — ^that is, to 
his "abihty" to convey an estate as valuable as the purchaser expected it to be 
when he made his purchase. In my apprehension, this is a very forced con- 
struction of this word ; and though the word is intelHgible enough, when read 
with such contexts, I cannot help thinking that any one, who found the word 
"abihty" as it stands in this statute, would not, a priori, suppose that it could be 
so apphed. I think, therefore, that, according to the ordinary meaning of this 
word, this representation in no way relates to the " abihty" of the intended 
grantor of the annuity. 

But I admit, that words may be construed in a sense different from their or- 
dinary one, when the context reqidres it, (which is not the case here,) or when 
the act is intended to remedy some existing mischief, and such a construction 
is required to render the remedy effectual. For we must always construe an 
act so as to suitress the mischief, and advance the remedy. 

We must, therefore, endeavour to ascertain what the mischief intended to be 
remedied, was. The framer of the act has not enabled us to determine this by 
any recital in the section itself; and we are, therefore, left to infer it from our 
knowledge of the state of the law at the time, and of the practical grievances 
generally complained of. 

It was stated at the bar, on both sides, and my learned brothers who have 
preceded me agree, that the mischief to be remedied was the evasion of the pro- 
vision of the Statute of Frauds, that no one could be charged with the debt, 
default, or miscarriage, of another, unless there was a note in writing, signed by 
liie party to be charged therewith ; and I concur in that opinion. Since the 
case of Pasley v. Freeman, it is well known, from some reported cases, and 
from others which have not found their way into the books, that a practice had 
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grown up of fixing a person with the debt of another, by parol evidence of a 
representation as to the solvency or trustworthiness of a third person, and 
proof that credit was given on the faith of that representation. The practice 
did not extend to all cases within the Statute of Frauds. That statute applied 
to a guarantee for good consideration for a debt already contracted, as well as 
where credit was to be given ; but the evil existed only in those cases in which 
credit was subsequently given on the feith of the representation made. In this 
respect, the practice of bringing actions on such parol representations was an 
evasion of the Statute of Frauds, and Lord Tenterden, (who framed the act,) I 
think, meant to put all cases on the same footing, where one, on the personal 
credit of another, gave personal credit to a third, and to make it necessary that 
there should be a note in writing, where such credit was given on the faith of a 
representation, as well as where it was given on the faith of a positive promise.. 
I consider, therefore, the mischief to be this, and no more. It may be sug- 
gested, that the legislature might have meant to put an end altogether to the 
liability of one person by a fraudulent parol representation, whereby another 
received all the benefit gained by that representation ; but if such had been the 
intention of the framer of the act, I should have supposed he would have so 
drawn it as to include all the cases of fi-audulent representations, to the intent 
or purpose that another might obtain credit thereby; whereas he has certainly 
limited the prohibition to representations of character, credit, &c., which cir- 
cumstances are those which naturally bear on the personal credit or trustwor- 
thiness of that third person, and indicate, in my mind, that the intention was 
to apply the enactment only to such cases wherein personal credit was intended 
to be given to another, and the representation relates to such personal credit — 
that is, to evasions of the Statute of Frauds. 

The words of the clause in question are, it is to be observed, clearly inaccu- 
rate — ^probably from a mistake of the transcriber into the parliamentary roll. 
We must make an alteration, in order to complete the sense, and must either 
transpose some words, and read the sentence as if it were " to the intent or pur- 
pose that some other person may obtain money or goods upon credit," or inter- 
polate others and read it, as if it were " to the intent or purpose to obtain credit, 
money, or goods, on such representation." If we assmne Lord Tenterden*9 
object to have been merely to prevent evasions of the Statute of Frauds, as we 
think it was, and iise this as a key for the construction of the clause, it would 
induce one to prefer the former alteration, by which the clause is made clearly 
to apply only to cases where the purpose of the representation is to obtain per- 
sonal credit for the third person ; but then it would not apply to all cases of 
such credit, for it would include money and goods only, not work and labour 
done for the third person, or houses or land let to him on the faith of such 
representation ; which, however, are cases by no means of so frequent occur- 
rence as transactions in money and goods : on the other hand, if we make the 
latter alteration, using the same key to the construction of the clause, we must 
reject the words money or goods as surplusage, as they would be included in 
the g^eral term credit. I think it highly probable, that the first correction 
would make the clause such as Lord Tenterden originally wrote it ; but which- 
ever is adopted, I am of opinion that the statute applies only to those cases in 
which the representation is made relating to the trustworthiness of a third per- 
son, with the intent that he may obtain personal credit on the faith of such re- 
presentation* 
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I do not, by any means, intend to say, that a representation, as to the con- 
dition or value of a particular part of a man's property, may not relate to or 
concern his character, credit, &c., within the meaning of these words ; it would 
do so, where the declared object of the inquirer should be to give credit to a 
third person upon his personal responsibility, and he is seeking information as 
to part of the means which constitute its value ; but where the representation 
is made as to the state of part of the property of such third person, not as an 
element of trustworthiness, but with a view that the inquirer should obtain a 
light to the thing itself, I am of opinion that such a representation in no way 
relates to or concerns the character, conduct, credit, ability, trade, or dealings, 
of that third person, within the meaning of this act. 

For these reasons, I am of opinion that the rule ought to be made absolute. 

Lord Abinger, C. B. — ^This was a motion to set aside a nonsuit upon the 
statute of 9 G. 4, c. 14, s. 6. The action was brought upon an alleged false 
representation of the defendant, that the marriage- settlement of Lord Edward 
Thy fine was only charged with three specific annuities, whereas it was charged, 
in addition, with a mortgage for £20,000 to his father, the Marquis of Bath ; 
upon which representation, the plaintiff was induced to advance to Lord Ed^ 
^ard a sum of money upon an annuity, secured by a charge upon the marriage- 
itettlement. Upon the objection urged at the trial, that the representation, not 
being made in writing, could not, by virtue of the statute, be the ground of an 
action, thie plaintiff was nonsuited ; since which, the question has been fully dis- 
cussed, upon a motion to set the nonsuit aside ; and the Court has taken some 
time to consider of the judgment which ought to be given. And I am of opi- 
nion that the rule for setting aside the nonsuit should be discharged. 

The statute of 9 G. 4, c. 14, commonly called Lord Tenterden's Act, was 
introduced to supply a defect which had been found, by experience, to exist in 
the 29 Car. 2, c. 3, s. 4 ; the material part of which, as it applies to this case, 
is in these words : ** That no action shall be brought whereby to charge the de- 
fendant upon any special promise to answer for the debt, default, or miscar- 
riage, of another person, unless the agreement, on which such action shall be 
brought, or some memorandum, or note thereof, shall be in writing, and 
signed by the party to be charged therewith, or some other person there- 
unto lawfully authorised." The obvious policy of this statute was to pre- 
vent that fraud and perjury which had been found, by experience, to arise 
from trusting to evidence of less authority than that of a written docu- 
ment, for fixing upon a defendant the responsibility for the debt, default, or 
miscarriage, for which another person was primarily liable. This statute 
clearly extends to promises to answer for the debt, default, or miscarriage, of 
another, whether that debt is secured by mortgage or other specific pledge, or 
the default or miscarriage arises from the failure of a specific security. This 
statute seems to have successfully accomphshcd its object, till a mode was dis- 
covered of evading it by shaping the demand, not upon a special promise, which 
the statute supposes, but upon a tort, or wrong done to the plaintiff, by some 
false or fraudulent representation of the defendant, to induce him to contract 
with another person. The first case of this kind was that of Pasley v. Freeman ; 
in that case, Mr. Justice Grose differed from the other judges ; he treated it as 
a case entirely new, for which there was no precedent, and as a means of 
eliding the Statute 6f Frauds so obviqus, that he predicted an abundant sue- 
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Cf^sion of actions of the same sort as the result of that determination. The 
other judges. Lord Kenyon, Mr. Justice Askurst, and Mr. Justice Butter, ad- 
mitted that there was no precedent for such an action, but thought there were 
principles to be found in the law to support it ; and Lord Kenyon, in particular, 
¥dth that high tone of moral feeling which ever distinguished his judgments, 
pronounced that the law would have been very defective, if it had not given a 
remedy for an injury resulting from a gross breach of the plainest rules of 
morality. Whatever may have been the merit of this decision^ it is certain 
that the prediction of Mr. Justice Grose has been fully accompHshed. The 
case of Pasley v. Freeman has been the foimdation of a numerous class of cases 
of the like kind, some few of which only have foimd their way into the printed 
reports, the great majority having passed without further notice, after the 
struggle for the verdict had ceased. It was to remedy the inconvenience 
resulting from the frequency of those actions, that Lord Tenterden introduced 
the statute 9 G. 4, c. l«r s. 6, which is in these words : "And be it further en- 
acted, that no action shall be brought whereby to charge any person, by reason 
of any representation or assurance made or given, concerning or relating to 
the character, conduct, credit, abihty, trade, or dealings, of any other person, 
to the intent or purpose that such other person may obtain money, credit, or 
goods, upon, unless such representation or assurance be made in writing, 
signed by the party to be charged therewith." It has been contended, that the 
case now before us does not fall within the proper construction of this statute, 
because it is the case of a false representation of a particular fact ; that it was 
not a representation concerning the general ability of Lord Edward Thynne, or 
made with an intention that credit, or money, or goods, should be obtained upon 
the belief of his general ability, and that the statute ought, by construction, to 
be confined to cases where the representation concerned the general ability, or 
where the party, to whom it is made, proposes only to rely on the general 
ability, or personal security, or promise, of the person to be trusted. It is true, 
that the question raised turns upon the meaning of the word "ability" in the 
act. The first objection pre-supposes that the word "general" ought to be im- 
plied before the word "ability," in order to give to the whole clause the sense 
contended for. Now it seems to me to be contrary to the first principles 
which ought to govern the construction of a remedial statute, to introduce 
words by implication, for the purpose of narrowing the remedy, and thereby 
excluding a particular class of cases that are obviously within the mischief. 
For if this construction should prevail, the mischief apprehended by Mr. Justice 
Grose, and verified by experience, will be met by a very inadequate remedy, as 
it will be found very easy to make such actions turn upon representation and 
assurances that are collateral to the general ability of a third person. Such, 
for instance, as the representation of the value of jsl particular estate, either in 
land or goods, of the power to charge it, of the soundness of the title, of the ex- 
pectations of the party, or his right, or well-grounded hope of a legacy, succes- 
sion, inheritance, or office. The inquiry of the party seeking information will 
be iageniously directed to some specific object or circumstance, from which the 
ability of the party to perform the engagement upon which he is trusted with 
inoney may be inferred, and thus a plentiful crop of actions will be left behind, 
whereby, upon verbal representations alone, a defendant may be charged with 
the debt, default, or miscarriage, of another. As in the present case, it is 
plain that the defendant is sought to be charged for the debt, default, and 
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miBcarriage of Lord Edward Thynne, in the non-payment of an annuity. I 
cannot yery well see the policy of requiring a written representation of the 
ability of Lord Edward Thynne to pay the annuity out of his general pe- 
cuniary resources, and, at the same time, of excluding the necessity of a 
written representation of his ability to pay it out of, or by means of, a parti- 
cular unfettered fund. The one and the other are equally susceptible of 
misapprehension, of uncertainty, of distortion, of misconstruction, of being 
invented by fi^ud, or supported by perjury. But, after all, what does the 
general ability or substance of a man consist in, but in one or more particular 
sources, from whence it is derived ? He may have a landed estate unfettered 
by mortgage or other incumbrance, or a sum of money in the funds, or a large 
capital embarked in a successful trade, or a large balance in his banker's hands. 
Upon all or any one of these, his general ability may depend. Can it be said, 
tlmt a representation of any one of these sources of ability has no relation to 
his general ability ? Suppose that, in the case now before us, the inquiry had 
been, in the strictest sense, concemiug the general ability of Lord Edward 
Thynne, and the answer had been in these words : " I know nothing of his cir- 
cumstances, but that he is entitled by his marriage-settlement to the dividends, 
for his life, of a sum of forty-three thousand pounds, which are invested in the 
funds, and at least one-half of these dividends are unfettered by any charge 
upon them." Could this answer be said to have no relation to the question ? 
Would it not be in effect an answer from which the party inquiring might imply 
the general ability of Lord Edward Thynne to a certain extent ? Would it not 
be a resource entitling him to credit, that he should have the ability to charge 
this fund for his life to the amount of half the dividends ? Can it be denied, 
that it forms a part of a man's general ability, that he is able, by specific means, 
to give sufficient security to pay the money he borrows, or to comply with any 
other pec\miary engagements into which he enters ? 

The objection is more specious in the second form, namely, that in this case 
the plaintiff never meant to rely on the ability of Lord Edward, or upon his 
character, conduct, credit, trade, or dealings, but upon a specific security, 
respecting which alone his inquiries were directed, and that that statement does 
not extend to a fedse representation of the value of any specific property. This 
objection, however, appears to me to be founded on a fallacy. In fact, the plain- 
tiff meant to rely on the ability of Lord Edward Thynne to give him an efficient 
security to repay him, by way of a life-annuity, the money he advanced. It 
was to ascertain this ability, that he made the inquiry, and it was upon the 
alleged faith he put in the answer that he made the advance. That answer 
was in the very words of the statute, a representation relating to the ability of 
Lord Edward Thynne, made to the intent that he might obtain money from the 
plaintiff. Can it make any difference, in reason or policy, or the mischief to 
be remedied, that the party, lending the money or furnishing the g^ds, 
intended to take a specific security ? Is the ability to ^ve an efficient security 
the less a part of the ability of the party, because the person inquiring means 
to take such security ? Can the intention of the inquirer alter the relation of 
the answer to the ability of the party ? According to this objection, an inquiry 
whether a party, wishing to borrow money, has an estate in land of £5000 
a-year, or a £100,000 free from all incumbrances, or a large investment in 
goods addressed to foreign markets, upon which he may assign the bill of lad- 
ing, would not be an iaquiry respecting his ability, if the object of the inquirer 
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were to obtain a specific security for money lent ; but if the object were to Exchequer. 
lend money on his personal credit only, then the inquiries would relate to his 
ability, and consequently the answer to such an inquiry would or would not 
concern or relate to the ability of the party wanting the money, according to 
the intention of the party making the inquiry. Such a conclusion as 
the necessary consequence of the argument, seems to me a sufficient re- 
futation of it. The stj-tute says nothing of the object of the party making 
the inquiry, nor indeed of the inquiry. It speaks only of a representa- 
tion or assurance concerning or relating to the ability of any other per- 
son, to the intent or purpose that such other person should obtain money, 
goods, or credit. And it seems to me, that there is no necessity nor ad- 
vantage to induce us to mix up with these plain words, or to qualify them 
by, any reference to the object of the party to whom the representation is 
made in taking a security upon any specific fund for the money or goods 
obtained from him. The author of this statute appears to have had the 
Statute of Frauds before him. Some of his words are adopted from that 
statute ; and where he has repudiated the words before him, and adopted others, 
he seems to have done so with a view not to narrow, but to extend his remedy 
to all possible cases in which litigation, fraud, or perjury, might be prevented, 
by requiring a written document, to attest a representation or assurance, con- 
cerning or relating to the conduct, character, credit, or ability, of another, by 
means of which representation and assurance the party making it intended that 
other person to obtain money, goods, or credit. Now, it is plain, that the 
remedy proposed by the Statute of Frauds, extended to a promise to pay any 
debt, or answer for any default of another, whether that debt was secured by 
mortgage or not, or whether specific security was taken or not, against that 
default ; whereas, by the construction now contended for, though a promise to 
pay a debt of another, secured by mortgage, is within the Statute of Frauds, 
yet a false representation of the value of the property is not within Lord Ten- 
terden'^ Act ; nor can any representation of the value of specific property be 
determined to be within the act, tiU the party, to whom it is made, shall have 
finally concluded whether he will take a specific security, or rely on the per- 
sonal credit of the party who is represented to be able to give that security. 
It seems to me, therefore, that the true construction of the statute is, that the 
representation or assurance should concern or relate to the ability of the other 
person effectually to perform and satisfy the engagement of a pecuniary nature, 
into which he has proposed to enter, and upon the faith of which he is to 
obtain money, credit, or goods. And as the representation in this case was 
clearly one of that nature, I think it was within both the words and spirit of 
the statute. With regard to the remarks which have been made upon the 
introduction into the statute of the word titpon, without any grammatical rela- 
tion to the other words of the sentence, I must observe, that I am decidedly of 
opinion that the word must be rejected as nonsensical, and that we cannot 
admit a conjectural transposition of it, in order to interpret the statute. Nei- 
ther do I think that either of the conjectures offered, gives the most probable 
account for the introduction of the word. The manuscript of this clause most 
probably contained the word thereupon ; on revising it, the author considered 
that the word was superfluous to express his meaning, and that it might pos- 
sibly, if it had any effect, rather narrow the construction. He has, therefore, 
meant to stnke it out, but has not carried his erasure with sufficient force 
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through the latter part of the word. The word upon has therefore found its 
way into the print, and has escaped notice afterwards, when the bill was in 
committee. The printers of bills for the two Houses seldom commit an error 
on the side of omission. Every thing which is not beyond doubt erased in 
manuscript is sure to be served up in print ; and if it should afterwards escape 
detection in committee, finds it way upon the rolls of Parliament, and into the 
Statute Book. 

Lord Abinger, C. B., then said, the Court being equally divided in opinion, 
the effect would be, that the rule would be discharged ; but the question being 
one of much importance, the Court are disposed to allow the defendant to have 
a new trial, on pa3rment of costs, in order that he may have an opportunity of 
raising the question on the record for the opinion of a Court of Error, by 
tendering a bill of exceptions. 

Rule accordingly. 



Phythian V. White and another. 



A declaration 
in trespasvl al- 
leged trespasses 
in three closes, 
describing them 
bv abuttus. 
The defendant 
pleaded, that 
the said closes 
In which, were 
the soil and 
freehold of A. 
B., under 
whom he justi- 
fied. The re- 
Slication de- 
uced a new 
title to the 
plaintiff, from 
three persons 
having title 
anterior to A. 
B. The plain, 
tiff proved the 
lephcation as 
to two of the 
closes, and gave 
no evidence as 
to the third :— 
Held, that the 
issue was dis- 
tributable, and 
that the plain- 
tiff was entitled 
to a verdict as 
to two of the 
closes, and the 
defendant as to 
the third. 



nn RESPASS. — ^The first count alleged, in the usual manner, that the defen- 
dants broke and entered the closes of the plaintiff, (describing three closes 
by abuttals, &c.) and there forced and broke open, &c., certain gates, &c., and 
broke down, &c., certain posts, pales, rails, and stubbs, of the plaintiff, stand- 
ing and being on the said closes, and converted and disposed thereof to their 
own use. The second count alleged that the defendants cut down, &c., certain 
posts, pales, rails, and stubbs, of the plaintiff, standing and being on certain 
lands, and took and carried away, and converted the same to their own use. 
The defendants pleaded, first, as to the breaking and entering, &c., (to both 
counts,) that the said closes, in the said first coimt mentioned respectively, in 
which, &c., now are, and at the several times when, &c., were the closes, soil, 
and freehold, of one Thomas Legh : wherefore the defendants, as the servants 
of the said Thomas Legh, &c. (justifying as servants). Secondly, to the residue 
of the declaration, not guilty. Thirdly, to the same trespasses as the first plea 
was pleaded to, that the said several closes, in which, &c., before, and at the 
said times, when, &c., were and are, and from time immemorial have respec- 
tively been, within and parcel of the manor of Newton, and fee of MackerfieU, 
in the county of Lancaster ; and have been, during all that time, and until the 
wrongful inclosure thereof, part and parcel of a certain waste within the said 
manor, called Goose Green ; emd that the said Thomas Legh, Esq., long before, 
and at the said times, when, &c., was lord of the said manor of Newton, and 
fee of Mackerfield, and, in right of his said manor and fee, was long before, and 
at the said times, when, &c., seised in his demesne as of fee, of and in the said 
closes, in which, &c., in right of his said manor and fee ; and which said closes, 
shortly before the said times, when, &c., had been, and then were, wrong- 
fully inclosed from the said waste : wherefore, &c. (justifying as servants as 

before). 

Similiter to the general issue. The plaintiff replied to the first plea, that before 
the said times, when, &c., or any of them, and before the said Thomas Legh had 
any thing in the said closes, in which, &c.i or any of them, one Richard Taylor, 
and Mary his wife, in right of his said wife, one AnnLunt and one Ellen Knowles, 
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were seised in their demesne as of fee, of and in two undivided third parts, the 
whole into three equal third parts to he divided of and in the said closes, in 
which, &c. By reason of the said Mary Taylor, Ann Lunt, and Ellen Knowles, 
deceased, and one Ann Renshaw was also then seised in her demesne as of fee, 
then heing the daughters and co-heirs of the Reverend Thomas Knowles, 
of and in the other undivided third part, of and in the said closes, in which, &c. ; 
and the said Richard Taylor, sndMary his wife, heing so'seised afterwards, and 
before the said Thomas Legh had anything in the said closes, in which, &c., or 
any of them, to wit, at, or as of, the general session of the assizes, holden at, 
&c., on, &c., a certain fine was had and levied, &c. [setting forth a fine 
between P. M. C, plaintiff, and the said Richard Taylor and Mary his wife» 
defendants, amongst other things, the said parts, shares, and interests, of 
the said Richard Taylor and Mary his vnfe, of and in the said closes, in 
which, &c.] ; which said fine was then had and levied (amongst other 
things,) to the use t>f the said P. M. C, and his heirs, during the 
term of the natural life of the said Mary Taylor; by virtue of which said 
fine, and of the statute for transferring uses into possession, the said P. M. C. 
then became seised in his demesne as of freehold for the term of the natural 
life of the said Mary, of and in the said parts, shares, and interests, of the said 
Richard Taylor and Mary his wife, of and in the said closes, in which, &o. 
And the said P. M. C, Ann Lunt, Ellen Knowles, and Ann Renshaw, being so 
seised as aforesaid, they afterwards, and before the said Thomas Legh had any 
thing in the said closes, in which, &c., or any of them, and before the said 
times, when, &c., or any of them, to wit, on, &c., did each, and every of them, 
respectively, demise his and her part, share, and interest, of and in the said 
closes, in which, &c., respectively, to the plaintifl^, to have and to hold the 
same respectively, to the plaintiff, from year to year, &c. ; by virtue of which 
said demises, she, the said plaintiff, afterwards, emd before the said several 
times, when, &c., or any of them, to wit, on, &c., entered into the said closes, 
in which, &c., with the appurtenances, and became and was possessed thereof, 
imtil the defendants wrongfully broke and entered the same, as in the said de- 
claration, and in the introductory part of the said first plea is alleged, veri- 
fication. 

To the last plea, the plaintiff replied, that the said Thomas Legh, Esq. was 
not in right of the said supposed manor and fee at the said several times, when, 
&c., or any of them seised in his demesne, as of fee, of and in the said closes, 
in which, &c., in the said first count mentioned, as being part and parcel of any 
waste within, and parcel of, the said manor, in manner and form, &c. 

Similiter to the replication to the last plea, — To the replication to the first 
plea, the defendants rejoined, that before the said Thomas Legh had any thing 
in the said closes, in which, &c., the said Richard Taylor and Mary his wife, in 
right of his said wife, the said Ann Lunt and Ellen Knowles were not, nor was 
any of them, seised in their demesne, as of fee, of and in two imdivided third 
parts, the whole into three equal parts, to be divided of and in the said closes, 
in which, &c., by reason of the said Mary Taylor, Ann Lunt, and Ellen Knowles, 
being the daughters and co-heirs of the ReV. TTiomas Knowles, or in any other 
manner ; nor was the said Ann Renshaw seised in her demesne as of fee, of and 
in the other undivided third part of the said closes, in which, &c., in manner 
and form, &c. To the replication to the last plea, they added the similiter. 

At the trial before Lord Ahingeri at the last assizes at Liverpool, the plain- 
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tiff proved her title to two of the closes, which it appeared were ancient inclo- 
sures from the waste ; and a verdict was taken for the plaintiff, subject to leave 
given to the defendant to move to enter a verdict generally, or as to the third 
close. In Michaelmas Term, Cresswell obtained a rule accordingly. 

Wightman, Cowling, and Ramshay, showed cause. — The declaration specially 
describes three closes by abuttals; the first plea is liberum tenementum of one 
Legh ; the second special plea specially alleges title in the same Legh, as lord 
of the mstnor ; the plaintiff's replication to the first special plea deduces title to 
the plaintiff anterior to the title of Legh ; and as to the second plea, denies the 
title of Legh as lord of the manor. The plaintiff's title to two of the closes was 
made out, and no trespass was proved in the third close. [Parhe, B. — ^Unless 
you can distribute the issue, the plaintiff has not proved her replication ; and if 
the issue is distributive, the defendant is entitled to a verdict as to one of the 
closes.] 

The plaintiff proved her title to the closes in which the trespasses were 
proved to have been committed, and that is sufficient. The replication in effect 
sets out a title to the closes in which, &c. ; and it has been expressly decided, 
that where that is the language of the allegation, the issue is distributive, 
Richards v. Peake (a), Tapley v. Wainwright (fi). In Baasett v. Mitchell (c), 
a plea of justification set up a title to an allotment of six acres of land ; the 
plaintiff denied that the close, in which (which was described by abuttals in 
the declaration,) was part of the allotment ; it appeared at the trial, that the 
whole of the dose described was not part of the allotment, but that the part, in 
which the trespass was actually committed, was ; it was held that the plea was 
proved. Parke , B. — ^In the present case, there are three distinct closes. A, B, 
and C ; and as to A, there is no proof; as to A, the issue is not maintained.} 
[Lord Abinger, — ^The plea admits a trespass in each of the three closes.] 

Creswell, Crompton, and W, H, Watson, contrci, — ^The plaintiff has, by the 
form of the pleadings, taken upon herself to make out a title to each of the 
three closes described. [Parke, B. — How would the verdict have been entered, 
if issue had been taken on the pleas }'\ In that case, the plaintiff might have 
been entitled to a verdict, because there it would have been on the defendants 
to prove their pleas ; as the pleadings now stand, the title alleged in the first 
special plea is admitted. The plea is to the whole, the onus of proof in reply 
to the plea, appUes to the whole. Tapley v. Waintoright decides merely the 
meaning of the term ".close in which, &c." In Bassett v. Mitchell, Lord 
Tenterden said, •' In Morewood v. Wood{d), the Court said the defendant 
would be obhged to prove the prescription as to both the places named, but 
it does not follow he would be obliged to prove it as to every part of each 
place." That is consistent with Tapley v. Wainwright, in that case one close 
alone being named. 

Lord Abinger, C. B. — ^This is an action for three trespasses, in three dif- 
ferent closes, a trespass in each is admitted by the plea, and the plea justifies 
the trespasses alleging each close to be the freehold of the defendemt, the 
repUcation denies the defendant's title, and sets up an anterior title to each 
close« therefore, it appears to me, that the issue must be taken distributively. 



(a) 2 B. & C. 925. 
{b) S B. & Ad. 395. 



(c) 2B. & Adol. 101 

(d) 4 T. R. i57. 
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Parkb, B. — I have not the least doubt that the issue must be taken dia- Bxchequtr^ 
tributively ; a plea of soil and freehold is distributive, and this replication pjj^^'^^y 
setting up a new title is in the nature of such a plea, it throwing the burden ^^^ v, 
of proof of title on the plaintiff. I think, therefore, the plaintifF is entitled 
to a verdict as to two of the closes, and the defendant as to the other. 



M^HITE. 



BoLLAND, B., and Gurnbt, B.^ concurred. 

Rule accordingly. 

Richmond v. Bowditch. 

/^RIPPS moved for an attachment against an attorney for non-pa3rment of A rule calling 

a sum of money. The rule by which the money was ordered to be paid £1,^6? to*r»y a 
was obtained in court, to show cause at chambers. The attorney subse- sum of money 

quently made four appointments to pay the money, which he did not keep. thcfffi^Court ^ 

to show cause 

Cripps moved for. an attachment, absolute in the first instance, on the The rule was 

authority of King v. Price (a). IParke, B.— That was a rule of the Court; "Jf^'^^hc^T*****' 

the practice is to make a rule for an attachment absolute in the first instance, tomey made 

only for a refusal to pay money pursuant to the Master's allocatur; in this ^o"' appoi"'- 

case the rule was made absolute at chambers.] The rule being granted in the money. 

Court, though made absolute at chambers, must be taken as made by the full not* keep. The 

Court. Court refused 

to grant a rule 

_ _ , __ , ^ -1 . . rm .^ J . 1. for an attach- 

Per Curiam, — ^The rule must be mst. The case cited is a sohtary excep- ment absolute 

lion to the general practice, and was under very pecuhar circumstances ; the I" |jj® ^"' 
Court think that they ought not to extend the very penal process of attach- 
ment. 

Rule nisi. 

(a) 1 Price, lfi9. 

Day v. Day, 

17 F. WILLIAMS moved for judgment as in case of a nonsuit. The Judgment, as 
action had been tried before the Sheriff, when a verdict was found for nowuit wnnot 

the defendant, which was afterwards set aside. he moved for 

after the cause 
has been tried, 

Per Curiam, — ^When the case has been once tried before a judge, judgment though the 

as in case of a nonsuit, cannot be moved for ; and a trial befojre the sheriff is by a writ of 

also a trial according to the course and practice of the Court. trial before the 

Rule refused. 

The Court suggested that the defendant might move to discharge the writ 
of trial, and then take record down to trial by proviso. The case was men- 
tioned again, and the Court granted a rule, thinking the point proper to 
be considered. Lord Abinger, C. B., observing, " "Why should he not apply 
again to a judge ?" and Parke, B. " The question may be raised whether a 
writ may not issue in analogy to the writ of proviso." 

No rule was draym up. 
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Exchequer, 

Berrington V. Phillips. 

Afteraction li/fAULE moved for a rule to show cause why a writ should not issue 

torn*^'8 WU*'' directed to the sheriff of Glamorganshire, commanding him to summon 

was referred to a jury to try whether the plaintiff was entitled to recover interest. This was 

usual °erml • * ^^ action to recover the amount of an attorney's bill ; after the bill had been 

previous to the duly deUvered, a demand of payment was made in writing (a). The action 

of the suit, the "Was commenced, and the defendant obtained an order to tax on the usual 

plaintiff had terms. The Master taxed the bill, without any allowance of interest. An 
given written ,. . , t, n ^ ^ i , /. ^ i i»*^ 

notice that he fmplication was made to Bolumd, B., at chambers, for an order to the Master 

interSt :— ™ ^ include in the amount due, interest from the date of the written demand ; 

^ip/tf, that after the learned judge refused, on the ground that interest in such a case could 

such an ordw " ^® obtained only by the intervention of a jury. [Alderson, B. — ^A reference 

on which the after action brousrht, is not a matter of right, a conditional order mi&:ht have 
Master allowed . , -, 

no interest, been made.] 

that the Court 

could not enable -n ^ , a ^ i-«« ., i. #. «i^ 

the plaintiff to "^ Curiam, — ^A reference to the Master, m the ordinary form, has been 

e?ther bva acquiesced in, and it is now too late to alter the terms of it ;. the plaintiff 

review of the should have made his demand for interest a ground for making a special 
taxation, or by ^-j^^ ^.^ 4.^^ 
sending the ®^^^^ ^ ^^' 
cause to a jury. 

(a) 3 & 4 W. 4, c. 42, s. xxviii. 



Rex v. The Sheriff of Middlesex, in a cause of Hammond v. 

Bean. 

A regular au TJUGHES obtained a rule to set aside an attachment against the sheriff, 

a^ilnfiuhe °^ payment of costs. A writ of capias issued against the defendant 

aberiff may be Bean on the 23rd of December, he was arrested on the 29th. On the 2nd of 

^render *on^' January, the sheriff was ordered to return the writ, and on the 6th to bring 

payment of in the body ; on the 11th the order was made a rule of Court, and an attach- 

justifying bail i^ent issued against the sheriff; and on the 18th the defendant was rendered, 

though the ' no bail having justified, 
bodv rule has ° *' 

expired. 

/. Bayley showed cause. — The body rule having expired, no render can be 
made, unless the bail have justified. It was so decided by Littledale, J., in 
the Bail Court, in a case of Stamford v. Berry (a); in that case the body rule 
had expired, a render was made before the bail were justified, and that learned 
judge discharged with costs a rule to set aside the attachment. By a rule of 
K. B„ T. 1793, reciting that, '* whereas by the present practice of this Court, 
the bail put in for the defendant, in any action, cannot render such defendant 
after a rule has been granted against the sheriff to bring in the body before 
such bail have justified themselves in open court, it is ordered that, from and 
after the last day of this term, bail shall and may be at liberty to render the 
^defendant, notwithstanding such rule, at any time before the expiration 

(a) Not reported. 
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thereof." This rule shows that the practice, before it was promulgated, was, Exchequer, 

that the bail must have justified before a render could discharge the sheriff, ^*^^^^ 

the only case in which that practice is altered is where the body rule has not v, 

expired ; in the present instance it has expired. [Bolland, B. — In Rex v. The juI^nLLEsEx^ 
Sheriff of Middlesex\(b), it was held that a render discharged the sheriff without 
justifying bail, though the body rule in that case had expired.] 

Per Curiam. — ^What advantage can there be in compelling the sheriff to go 
through the form of justifying bail ? We cannot agree with the decision cited 
of Mr. J, Littledale, if now stated correctly to the Court. 

Rule absolute, on pa3rment of costs. 

(6) 7 T. R. 629. 



Abbott v. Aslett. 

lyf OTION to set aside a demurrer as frivolous. Assumpsit by the drawer, Semhle, A 

who was also payee, against the acceptor of a bill payable one month ^ecjaration oq 

after date. The declaration was in the form given by the rules T. T. 1 W. 4, alleging that 

using the words there given, " which period has never elapsed," as the alle- paySciuon^ly 

gation that the bill was due. A special demurrer assigned for cause that that m in the rules 

. of T T 1 W 

allegation was consistent with the fact, that the bill became due after the 4 u which 

action was commenced, the allegation referring to the declaration, and not to period has 
., -^ o « elapsed," is 

the wnt. bad on special 

demurrer, for 
not showing 
U, F. Williams, — ^The plaintiff has adopted the form given by the rules that the time 

signed by aU the judges. The allegation, too, is unnecessary. whenfthesuit 

commenced. 
Parke, B. — ^Those forms were drawn up, before the passing of the Uni- reftised toiet 

formity of Process Act, they were then correct, because the declaration was aside, as fri- 
- i.t* 1 » t • r * * voiouSa a de* 

the commencement of the smt, now the commencement is the time of issumg murrer for that 

the writ. If you had alleged with certainty the bill to become due at a <»«*«. 

particular day, it would have been sufficient ; but if you lay it uncertainly, 

you must allege that the time had passed before the commencement of the suit. 

The other judges concurred. 

Rule refused. 



Woodcock v. Kilby. 

T JERVI8 obtained a rule to show cause why the declaration should not A declaration 

be set aside for irregularity. An affidavit of debt had been made, and W'"V ®"® 

a capias issued against two defendants, the declaration was against one only, after baila*ble 

On the 14th of December an application was made to a learned judge, at fi?^?.'.**^*^"'' 

chambers, to set aside the declaration, but on the authority of Coldwell v. gular. 

And an ap- 
plication having been made in time to a judge at chambers, and refused^ to set aside the 
deckuratioD, the irregularity is not waived by obtaining time to plead. 
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Exchequer, 



Woodcock 

V. 
KiLBT. 



Blahe (a), the learned judge held the proceedmgs regular. The learned 
judges refused to give the defendant time to apply to the Court ; the de- 
fendant afterwards thereupon obtained time to plead, which had not expired 
when the rule was obtained. 



J, Bay ley showed cause. The plaintiff had a right to abandon his process 
against one defendant, and proceed against the other alone. Coldwelly, 
Blake (a), [Parke, B.*— In that case the process was not bailable (b), the 
old practice requires the affidavit, the writ, and the declaration to agree. 
Bolland, B. — ^The point was decided in Carson v, Dowding (c)']. Then the 
several summonses for time to plead are a waiver of the objection. [Parke, B. 
He did apply to a judge in vacation, and the motion was made on the first 
day of the term] . He ought to have given the plaintiff notice to go on at his 
peril. 

/. Jervis, — ^The plaintiff had notice by the application to the judge at 
chambers. 

Per Curiam, — ^There was clearly no waiver of the irregularity. 

Rule absolute with costs. 



(a) 3 Dowl. P. C. 656. 
(6) It is repeated, anie, 157, as a case of 
serviceable process. 



(c) 1 Harr. & Wol. 607. 



A false repre- 
ientation of a 
material fact 
vitiates a 
policy of in- 
surance, though 
made in 
answer to a 
parol inquiry, 
and though 
there be in the 
policy a sti. 

Iiulation avoid- 
ng it if false 
answers be 
given to certain 
written ques- 
tions. 

Qtf. Whe- 
ther a policy 
of insurance is 
valid, effected 
by a part^ on 
his own life, 
but in fact with 
the funds, and 
for the benefit 
of another. 



Wainwright, executor of Abercromby, v. Bland and others. 

A SSUMPSIT on a policy of insurance, effected by the testator, Helen 
Abercromby, on her own life for 3,000/. for the period of two years. 
Flea, non assumpsit (a). At the trial, before Lord Abinger, at the Middlesex 
sittings after last term, it appeared that the testator died within the period 
insured; the plaintiff was her executor and legatee. On the part of the 
defendants very strong evidence was given to show that the policy was 
effected in fact on behalf of the plaintiff, and the premiums paid with bis 
money ; it was also in evidence that, in answer to parol inquiries at the time 
of insuring, the testator had grossly misstated the amoimt of her insurances 
on her own life at other offices. There was also a printed list of questions 
which the insurer was required to answer, not comprising the questions 
which had been put by parol. Lord Abinger left it to the jury to say, whether 
Helen Abercromby was the mere agent of the plaintiff, acting under his 
direction, and effecting the poUcy for his benefit ; whether she had made 
false representations respecting the amount of her insurances at other offices, 
and whether those false representations were material. The jury having 
found all the questions in the affirmative, the learned judge directed a verdict 
for the defendants. 

Erie moved for a new trial. The first point foimd by the jury did not 
entitle the defendants to a verdict. Helen Abercromby was competent to effect 



(a) Before the new rules. 
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a contract of insurance, and if there were a fraudulent, or criminal intent on 
the part of a third person of which she was not conusant, could not vitiate her 
contract, nor the consequent right of the plaintiff as her representative to 
sue upon it. [Lord Ahinger, — ^The jury found she was the plaintiff's agent ; 
she had no means to insure ; the plaintiff had no interest to insure {b), 
Parke, B. — Your argument is, that any person may insure his own life, and 
give the benefit to another from whatever quarter the funds are derived.] The 
insurer has the interest in law. As to the other point, a true answer to 
certain printed inquiries, to which the policies refen'ed, was given, and the 
directors cannot now, after accepting the policy, object that the answers to 
some parol inquiries were untruly given. 



Exchequer, 
Wain- 

WniOHT 

V, 

Bland. 



Lord Abinger, C. B. — ^I own I have a very strong opinion on the first 
point, but as there may be some doubt upon it, I desire, that my judgment 
in refusing the rule may be considered not to depend upon it. It is clear 
that the misrepresentation avoided the policy. The deceased was asked whether 
she had insured at other ofiices, she said she had not, but she intended to 
insure to the extent of 12,000/. at other oflices, as she understood that office 
declined to insure for more than 3,000/. ; at this time she had effected an 
insurance at one office for 5,000/., and had made application to a third. 

Farkb, B. — ^The jury have found there was a suppression of material 
facts ; that is sufficient to avoid a policy whether on lives, ships, or goods. 
The law has been fully settled in the case of Lindenau v. Deshorouyh(c), 
There may be some doubt on the first point, but it is unnecessary now to 
give an opinion upon it. 



Gurnet, B., concurred. 



Rule refused. 



(6) The statute 14 G. 3, c. 48, prohibits 
all insurances on the life of any person, 
" wherein the person, or persons, for whose 
use, benefit, or on whose account such 
policy, or policies, shall be made, shall have 



no interest." Sec. 2 requires the name to 
be inserted of the party for whose benefit 
the insurance was eftected. 
(c) 8 B. & C. 586. 



QuiN and Wife v. King. 



DEBT on a bond conditioned for the payment of 2,800/., with interest, by Where the 
_, „. , , ^ , y. xi / , 1- \ condition of a 

one Thomas King, on the 14th of February y then next, ** according to and bond is for the 

in the full performance and discharge of the proviso or condition mentioned pe'^orj"* "^® °^ 
in a certain conditional surrender, bearing even date with the said writing nants contained 
obligatory" — '* in which ssdd proviso or condition was and is a certain guwender "re- 
proviso or condition whereby it was provided, that if the said Thomas King, cited in the 

his heirs, &c. should pay, &c. the sum of 2,800/., then the said conditional bond to be of 

even date with 
the bond, a stamp of 1/. is sufficient, and it is not necessary to produce the recited instrument 
to prove that it is of even date with the bond. Setnble^ the bond is admissible in evidence, 
though it should appear that tlie contemporaneous instrument has not been duly stamped. 

In an action on such a bond, where the breaches are assigned in the declaration, the jury, 
upon non est factum pleaded, may assess the damages on the award of the usual venire to try 
the issues. 

VOL. I. 2 G 
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Bjcchequcr* Surrender should cease, determine and be void." Breach alleged m the 
^^^^ non-payment of the principal sum of 2,800/. 

V, Plea, non est factum. 

King. ^^ ^^ tnsly before Alderson, B., at the sittings in London, in this term, 

the execution of the bond was proved by an admission under a judge's order* 
It was stamped with a 1/. stamp* It was objected that the stamp was not 
sufficient ; that the defendant was not a party to the deed of surrender, and 
therefore the bond should have been stamped with an ad valorem stamp ; and 
that the surrender ought to be produced to prove that the deeds were of 
even date as required by the Stamp Act. The learned judge overruled the 
objection, giving the defendant leave to move to enter a nonsuit. The 
venire was in the ordinary form to try the issue. 

J, Bayley moved for a rule to enter a nonsuit, on the groimd of the insuffi- 
ciency of the stamp, and also to set aside the assessment of damages for 
irregularity. The defendant was not a party to the other instrument, the 
conditional surrender ; the reduced duty allowed by the stamp act, in cases of 
instruments bearing even date, can apply only to deeds between the same 
parties. Ward v. Norton (a). [Alderson, B. — ^There the instruments did not 
bear even date. Parke, B. — ^The statute does not say that the deeds must 
be between the same parties ; the language is, '* bond given as a security 
for the payment of any sum of money which shall be in part secured by a 
mortgage or wadset, or other instrmnent cliarged with the same duty as a 
mortgage or wadset, bearing even date with such bond, or for the performance 
Df covenants contained in such mortgage^ or other instrument in writing.^ 
Alderson, B. — ^All coUateraik securities mixst be between thdrd parties.} Then 
the plaintiff ought to have produced the surrender to show that it was pro- 
perly stamped. lAlderson, B. — The view I took of it was, that the bond was 
properly stamped. Parke, B. — ^The bond was produced ; the primd facie 
evidence is, that it was a bond for the payment of the same sum of money 
isecured by an instrument of even date, liable to an ad valorem duty. The 
statute, in imposing the lower duty, does not say, provided the ad valorem 
duty on the other instrument has been paid] . If the objection to the stamp 
cannot be sustained, still the verdict cannot be supported ; the authority of the 
jury was limited to the trial of the issue ; there ought to have been a venire 
tam ad triandum, quam ad inqmrendum, {Parke, B. — ^You may take a rule on 
the latter point only.J 

Addison showed cause in the first instance. — The breach is assigned in 
the declaration, and the trial of the issue involves the assessment of the 
damages ; such has invariably been the practice ; nor is there anything in 
the statute 8 & 9 WiUiam 3,cap. 1 1 , sec. 8, to make a special venire necessary, as- 
suming this bond to be within that statute. It enacts, that in all actions 
upon any bond, &c., the plaintiff may assign as many breaches as he shall 
think fit, •* and the jury upon the trial of such action, or actions, shall and 
may assess not only such damages and costs of suit as have heretofore been 
usually done in such cases, but also damages for such of the said breaches, 
so to be assigned, as the plaintiff, upon the trial of the issues, shall prove to 

(») 9 B. & C, 885. 
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have been broken." Thus there is an express authority given by the statute 
Upon the ordinary venire to assess the amount of damages sustained. Parkins 
V. Hawkshaw (i) is an authority expressly in point. 

It may, however, be argued, that the bond is not within the statute at all. 
In Murray v. the Earl of Stair (c), the Court considered that a bond for the 
pa3rment of a sum certain at a day certain is not within the statute, because, 
" in order to ascertain the precise siun due in such a case, computation only 
is necessary." So here the amount found by the jury was a mere matter of 
calculation. [Parke, B. — Surely the case is within the statute ; the bond is 
conditioned not only for the payment of a sum of money, but also for the 
performance of covenants.] But if the bond be within the statute, still the 
venire was sufficient ; the plea admits a breach, disputing only the execution of 
the bond. 



Exchequer* 



QuiK 

V. 

Kino. 



•7. Bayley, contrcL, — ^The plea admits a breach, but not such a breach as 
would entitle the plaintiff to more than nominal damages, [Parke, B. — 
There are two cases provided for in the 8th section of the statute ; the question 
is, under which clause of the section the present case falls.] 

Cur. adv, vult. 

Parks, B., deUvered the judgment of the Court. — ^This was an action on 
a bond coming within the enactment of the statute 8&9W.3,c. 11, s. 8; the 
declaration assigned breaches, the defendant pleaded non est factum, emd the 
common venire to try the issue was awarded. It was suggested that the 
plaintiff was not entitled to recover damages unless there was a special venire, 
as well to assess the damages as to try the issue. The statute 8 & 9 W. 3, 
c. 11, s. 8, contemplates two classes of .cases, enacting, that the plaintiff may 
assign such breaches as he shall think fit, and that '* the jury upon the trial 
of such action shall and may assess not only such damages and costs of 
suit, as have heretofore been usually done in such cases, but also damages for 
such of the said breaches so assigned, as the plaintiff upon the trial of the 
issues shall prove to have been broken." If there be a judgment for the 
plaintiff on demurrer, by confession or nil dicit, then the statute enacts " the 
plaintiff may suggest as many breaches of the covenants and agreements as 
he shall think fit, upon which shall issue a writ to the sheriff to summon a 
jury, &c. to inquire of the truth of every one of those breaches, and to 
assess the damages that the plaintiff shall have sustained thereby." So that 
there are two classes of cases, in one of which, breaches may be assigned in the 
declaration ; in the other, they may be suggested on the roll. If the breaches 
are assigned, the jury may assess the damages without a special venire; 
if they are suggested, there ought to be a special venire. So the point 
stands without referring to any authorities ; but in the case of Perkins v. 
Hawkshaw (d), the point now in question was taken before Lord Tenterden, 
who said that he recollected a case on the Western Circuit, where it was so 
contended, and that he always thought this form of the record correct. With 
that authority there can be no doubt this rule ought to be refused. 

Rule refused. 



(6) 2 stark. 381. 
(c) 2 B. & C. 87. 



((f) 2 Stark. 38 r 
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^'li!^''- BaDDELEY v. GlLLMOUE. 



On moving for T> V. RICHARDS, in an action for seaman's wages, obtained a rule to 

to examine show cause why a commission should not issue to New South Wales, for 

witnewes the examination of certain witnesses. The affidavits stated the defence to the 

affidavit is suf- ^"jtion to be, that the plaintiff had been guilty of mutinous conduct, and the 

ficienj, stating, defendant had dischar&:ed him for that cause, and that the witnesses, whose 
that the wit- . ° . , i i • ii. j 

nesses named names were given, were present when the plaintiff misconducted himself, and 

necessar*"*' *' that their evidence was material and necessary, 
that they were 

c([rtSnVact^ /. /. Williams showed cause.— The affidavits do not state that the wit- 
forming a nesses are admissible, nor do they state that the application is not made for 

the defence!'^ delay. Lloyd v. Key (a). There is no affidavits of merits, 
happened. In 

is not necessary ^^ Curiam. — The affidavit is sufficient, 
to swear to 

_ ■ « 

the application •^' J' Williams applied that it should be a condition that the money alleged 

for°delTy ^*nor *° ^^ ^^^ ^°^ wages should be brought into Court ; but the rule was made 

will the Court absolute without any condition. 

Impose as a 

condition that r v , 

the amount in («) 3 I>owl. 253. 

dispute be 

brought into 

Court. 

Wright and another t?. Williams and others. 

A claim to let /^ASE for an injury to the plaintiffs* reversionary interest. The declaration 

whiclThad been stated that before and at the time of committing the grievances by the 

used on the defendants thereinafter mentioned, certain closes, pieces or parcels of land, 

land for the hereditaments, and premises, with the appurtenances of and belonging to the 

Mrecipitation plaintiffs, commonly called or known by the name of Llaethdu, situate and 

Into a water- being at the parish of Amluch, in the county of Anglesea, together with a 

STm'ff" '*** certain pool or pond of water then being in and upon one of the said closes 

land, is a claim and pieces or parcels of land of the said plaintiffs, were in the possession and 

courscTfdihin occupation of certain persons as tenants thereof to them the said plaintiffs, 

the stotute the reversion of and in the said closes, &c.j expectant on that termination of 

c. 71 8. 2. ^^^ ^^^ tenancy then and still belonging to the said plaintiffs ; which said 

In a plea, pool or pond of water, from time whereof the memory of man is not to the 

statute, of forty contrary, hath been and still of right ought to be fed and supplied with water 

Tears user, it from and by a certain stream or watercourse, and which durinff all the time 
Is sufhcient to . . , •' . „ , , .„ ^ . , , , Z^ . . ^ 

allege the user aforesaid ran and flowed, and still of right ought to run and flow, unto, mto, 

befvTre^he com- ^^^^' ^^^ along the said closes, &c., unto and into the said pond or pool of 
mencement of water, the water of which stream or watercourse, and of the said pool or 
not necessary pond of water, situate and being in and upon one of the said closes, &c. was, 
to allege it to during all the time aforesaid, of great use, benefit, and advantage to the said 

flave been 

oefore the said plaintiffs and others, the owners of the said closes, &c., and their tenants 
time, when, &c. 

To such a 
plea, a replication of a life estate still existing, is no answer, unless it shows that the reTCrsion 
f zpectant on such esute is in the plaintiff. 
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thereof for the time hemg, for irrigating, watering, and improving the sbil of 
the said closes, &c. ; yet the defendants contriving, &c. to injure the plaintiffs 
in their reversionary interest and estate of and in the said closes, &c., and the 
said pool or pond of water so situate and being in one of the said closes as 
aforesaid, whilst the said closes, &c. were so in the possession and occupation 
of the said tenants thereof to the said plaintiffs as aforesaid, and whilst the 
said plaintiffs were so interested therein as aforesaid, heretofore, and before 
the commencement t)f this suit, to wit, on the 1st of January, 1833, made 
and sunk, and caused to be made and sunk, in and upon certain lands and 
premises contiguous and near to the said closes, &c. of the said plaintiffs, and 
near to the said stream or watercourse from and by which the said pool or 
pond of water, so situate in and upon one of the said closes, &c. of the said 
plaintiffs as aforesaid, was, during all the time aforesaid, and still of right 
ought to be fed and supplied as aforesaid, divers, to wit, ten, precipitate pits, 
ten other pits, ten holes, and divers other works, and put, placed, and laid 
into the said several pits, holes, and works, divers large quantities of iron, 
and other metals, and metallic substances, and then covered the said iron, and 
other metals, and metallic substances, with water, in the said pits, holes, and 
works, and kept and continued the said iron, and other metals, and metallic 
substances; so covered with water, in the said pits, &c., for divers long spaces 
of time then next following, whereby the said water therein became and was 
mixed and impregnated with iron and other metallic and noxious mineral 
substances, and afterwards, to wit, on, &c., and on divers other days, &c., 
wrongfully and injuriously let off, emptied, and discharged the said water so 
mixed and impregnated with iron. and other metallic and noxious mineral 
substances as aforesaid, from and out of the said pits, holes, and works, unto 
and into the said stream or watercourse, so running and flowing into, through, 
over, and along the said closes, &c., of the said plaintiffs, and from and by 
which the said pool or pond of water was and still of right ought to be fed 
and supplied as aforesaid, whereby the water of the said stream or water- 
course, and of the said pool or pond, so situate in and upon one of the said 
closes, &c. of the said plaintiffs as aforesaid, and . so fed and supplied by and 
from the said stream or watercourse as aforesaid, became and was impregnated 
with the said metallic and noxious mineral substances, with which the water 
so let off, emptied, and discharged by the said defendants from and out of the 
said pits, holes, and works, into the said stream or watercourse as aforesaid 
was so mixed and impregnated as aforesaid, and the banks and edges of the 
said part of the said stream or watercourse so running and flowing into, 
through, over, and along the said closes, &c. of the said plaintiffs as aforesaid, 
and of the said pool or pond of water so situate and being in and upon one 
of the said closes, &c. of the said plaintiffs, became and were covered, and 
the bottom and bed of the said pool or pond of water became and was and 
still is choked and filled up with a certain noxious sediment, stratum, or 
deposit, arising from the settling of the said metallic and noxious mineral 
substances with which the said water so let off, emptied, and discharged by 
the said defendants from the said pits, holes, and works, as aforesaid, were so 
mixed and impregnated as aforesaid ; and by reason of the bottom and bed of 
the said pool or pond of water so being choked and filled up with the said 
^noxious sediment, stratum, and depositi as aforesaid, the water thereof so 
mixed and impregnated with the said metallic and noxious mineral substances. 



Exchequer, 
Weight 

V. 

Williams; 
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£xthequer, 
Wright 

M*'1LlIAX8. 



as aforesaidt overflowed and inundated a great part, to wit, 100 acres, of the 
said closes, &c. of the said plaintiffs, by reason of all which said several 
premises, the said closes, &c., and the soil thereof, have been and are greatly 
impoverished and deteriorated, and the reversionary estate and interest of the 
said plaintiffs of and in the same hath been, and is by means of the premises 
very much injured, &c. 

Plea, that before and at the time of committing of the grievances, &c., 
the Most Noble Henry William Marquis of Anglesea was the occupier of 
the said lands and premises, in and upon which the said pits, holes, and 
works were so made, and sunk as in the first count mentioned, and was 
also the occupier of a certain mine, to wit, a copper mine on the said 
land and premises, and which said mine, for a period exceeding the pe- 
riod of forty years next before the commencement of this suit, and also at 
the time of committing of the said grievances, had been and was worked by 
the occupier thereof for the time being ; and the defendants further say, that 
the said marquis, and all the occupiers for the time being of the said mine, 
and of the said land and premises wherein the said pits, holes, and works, 
were so made and sunk as in the first count mentioned for the fall period of 
forty years next before the commencement of this suit have without inter- 
ruption, and as of right, made and sunk, and caused to be made and sunk, in 
and upon the said lands and premises, such pits, holes, and works, as from 
time to time were convenient and necessary for placing therein the water 
from time to time raised or pumped out of the said mine, and for the pre- 
cipitation of the copper contained in the said water ; and the said marquis, 
and all the occupiers for the time being of the said mine, lands, and premises, 
for the purpose of such precipitation of the copper contained in the water, so 
from time to time raised and pumped out of the said mine, have, from time 
to time, for and during all the said period of forty years, without interruption, 
and as of right put, placed, and laid into the said pits, holes, and works, such 
iron and other metals and metallic substances, as to them seemed convenient 
and necessary, and there, in the said pits, holes, and works, covered the same 
with the water from time to time raised and pumped out of the said mine, 
and caused to run and flow into the same pits, holes, and works, and have 
kept and continued the said iron and other metals and metaUic substances so 
put, placed, and laid, and so covered with the said water in the said pits, 
holes, and works, for such long spaces of time as to them seemed convenient 
and necessary, whereby the said water in the said pits, holes, and works, 
during all the said period of forty years, necessarily and unavoidably became 
and was mixed and impregnated with iron and other metaUic and noxious 
mineral substances ; and the defendants farther say, that the said marquis and 
all the occupiers for the time being of the said mine, and of the said lands 
and premises, wherein the said pits, holes, and works, were so made and sunk 
as in the first coimt mentioned, for and during the full period of forty years 
have, at his and their free will and pleasure, without interruption and as of 
right, let off, emptied, and discharged, and of right ought to have let off, 
emptied, and discharged, and still of right ought to let off, empty, and dis- 
charge the water so mixed and impregnated with iron and other metallic and 
noxious mineral substances from and out of the said pits, holes, and works, 
unto and into the said stream or watercourse in the first count mentioned, 
and so running and flowing into, through, over, and along the said closes, 
&c. in that count also mentioned, wherefore the said defendants then being 
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the servants of tlie said marquis, and acting by his command at the said time, 
when, &c. in the first coimt mentioned, made and sunk, and caused to be made 
and sunk, in the said land and premises the said pits, holes, and works, in that 
count mentioned, the same then being convenient, necessary, pits, holes, and 
works, for the placing therein the water, from time to time raised and 
pumped out of the said mine, and for the precipitation of the copper contained 
in the said water, and the defendants, as such servants of the said marquis, 
and by his command, at the time, when, &c., for the purpose of the precipi- 
tation of the copper contained in the water, so from time to time raised and 
pumped out of the said mine, put, placed, and laid iron and other metals 
and metallic substances into the said pits, holes, and works, and therein the 
said pits, &c., covered the said iron and other metals and metallic substances 
with water raised and pumped out of the said mine, and caused to run and 
flow into the said pits, &c., and kept and continued the same iron and other 
metals and metaUic substances so covered with water in the said pits, &c., for 
the said spaces of time in the first count mentioned, whereby the said water 
necessarily and imavoidably became and was mixed and impregnated with 
iron and other metaUic and noxious mineral substances ; and the defendants, 
as such servants of the said marquis, and by his command, afterwards, 
and at the said several times, when, &c., let off, emptied, and dis- 
charged the said water so mixed and impregnated as in this plea men- 
tioned from and out of the said pits, &c., unto and into the said stream or 
watercourse in the first coimt mentioned, as it was lawful for them to do, 
which are the said several grievances in the first count mentioned, and 
whereof the said plaintifBs have above in that count complained against them 
the said defendants. Verification. 

Replication, — ^That one Rice Thomas before and at the time of the making of 
the indenture of bargain and sale therein after mentioned was seised in his 
demesnes as of fee of and in the said closes, &c. in the first count mentioned ; 
and that being so seised, the said Rice Thomas afterwards, and before the 
commencement of the said term of forty years in the second plea mentioned, 
and, also, before the time of the committing of the grievances, in the first 
count mentioned, by certain indentures of lease, and release, and settlement, 
dated the 20th and 21st of July, 1798, (set out in the repHcation), con- 
veyed the said closes, pieces, or parcels of land, hereditaments, and pre- 
mises, in the first count mentioned, unto John Lloyd and Robert Thomas, 
their heirs and assigns, to hold to them, their heirs and assigns, to and 
for the several uses, trusts, interests, and purposes, therein after expressed 
and declared, of and concerning the same, viz., to the use of such person or 
persons for such estate or estates, &c. &c., as the said Rice Thomas and Margaret 
his wife, should, by any deed or deeds, executed in manner therein men- 
tioned, direct, limit, or appoint, and in default of and until such direction, 
limitation, or appointment, &c. &c., to the use of the said Rice Thomas and 
his assigns, for and during the term of his natural life, without impeach- 
ment of waste. The rephcation then stated that, by the indenture of release, 
it was provided, that the said Rice Thomas and all and every other person or 
persons who should become seised in possession of the freehold of the pre- 
mises, by virtue of the limitations aforesaid, should and might have full 
power and authority to grant, let, or make any lease or leases of the said 
premises, or any part or parcel thereof, by indenture for one, two, or three 
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life or lives, or for any term or number of years, determinable on the death of 
one, two, or three person or persons, or for any number of years, not ex- 
ceeding twenty-one years, in possession and not in reversion, upon certain 
conditions therein mentioned. By virtue of which last mentioned inden- 
ture, and by force of the statute made for transferring uses into pos- 
session afterwards, and before the commencemnet of the said term of forty 
years in the said second plea mentioned, to wit, &c., and before the 
time of making of the indenture hereinafter mentioned, he, the said Rice 
Thomas, became and was seised in his demesne as of freehold for the 
term of his natural life, of and in the said closes, pieces, or parcel of 
land, hereditaments, and premises, in the first count mentibnied, and re- 
mained and continued so seised until and at the time of making the indenture 
hereinafter mentioned, no direction, limitation, or appointment of the said 
closes, pieces, or parcels of land, hereditaments, and premises, in which, &c., 
in the first count mentioned, or any part thereof, at the time of making that 
indenture having been made by the said Rice Thomas and Margaret his wife, 
according to the form and effect of the said indenture of the 21st of July, 
1778, in that behalf; and the said Rice Thomas being so seised as aforesaid, 
and seised in possession of the freehold of the said closes, pieces, or parcels 
of land, hereditaments, and premises, in which, &c., in the first count men- 
tioned, by virtue of the limitation in that behalf aforesaid, and under and by 
virtue of the said power and authority in such case reserved by the said 
indenture as aforesaid, afterwards, to wit. On the 12th of November, 1779, by 
a certain indenture then made between the said Rice Thomas of the one part, 
and Edward Hughes and Thomas Williams of the other part, enfeoflfed the 
said Edward Huglies and Thomas Williams of the said closes, pieces, or 
parcels of land, hereditaments, and premises, in the first count mentioned, to 
have and to hold the same with their appurtenances unto the said Edward 
Hughes and Thomxis Williams, their heirs and assigns, as tenants in common, 
not as joint tenants, from the day and year next before the date of that 
indenture, for and during the term of the natural lives of William Lewis 
Hughes, now the Right Hon. Lord and Baron Dinorben Owen Williams, and 
John Davies, and the life of the longest liver of them, at and under a certain 
yearly rent and services, being so much as were at the time of the said 
indenture of the 21st of Julg, 1778, reserved and payable for the same, 
which said rents and services were to continue due, and payable during the 
continuance of the said last mentioned lease, was not made dispunishable of 
waste ; and the said Edward Hughes and Thomas Williams did, at the time 
of making the said indenture of lease, duly execute a counterpart thereof, 
which was had and taken by the said Rice Thomas accordingly. By virtue 
of which feoffment the said Edward Hughes and Thomas Williams, afterwards, 
to wit, on the said 12th day of November, 1779, became and were seised of, 
and in the said premises, by the said last ^^lentioned indenture, demised, and 
granted aforesaid, according to the form and efiect of the said indenture of 
feoffment ; and the said plaintiffs further say, that the said term by the said 
indenture of feoffment created was at the time of the committing of the 
grievances by the said defendants, in the first count mentioned, and still is 
subsisting, he the said William Lewis Hughes, now Lord Dinorben, during 
all the time aforesaid, and still being alive. Verification. 

Demurrer, assigning the following causes : — That the said replication 
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alleged that, by indenture of the 2l8t of July, 1778, m the said replication 
mentioned, a power of leasing for lives or years was reserved to the said 
Rice Thomas, and all and every other person or persons who should be- 
dome seised in possession of the freehold of the premises by virtue of the 
limitations in the said indenture contained, and that by virtue of the 
limitations in that behalf, and by virtue of the power and authority in such 
case reserved by the said indenture, the said Rice Thomas, by indenture, 
enfeoffed Edward Hughes and Thomas Williams of the said closes, &c., in the 
several counts of the declaration first mentioned, by which mode of pleading, 
the said plaintiffs leave it uncertain whether they intend to rely on the inden- 
ture last mentioned as a feoffment, or as an appointment under the said power 
of leasing, and the said defendants cannot in their rejoinder traverse the 
effect of the said indenture as by law they are entitled to do ; also, that if the 
said plaintiffs intend to rely on the said indenture as an appointment, they 
ought in their replication to have pleaded the same according to the legal 
effect thereof, and to have averred that the said Rice Thomas appointed the 
said closes, &c. to the said Edward Hughes and Thomas Williams, instead of 
averring that he enfeoffed them thereof ; also, that if the said plaintiffs intend 
to rely on the said indenture as a feoflFment, they ought to have shown that 
livery of seisin was made, whereas such Uvery cannot be implied in the word 
enfeoffed, as the same is used in the said repUcation ; also, that profert is not 
made of the said indenture in the said replication respectively mentioned ; 
also, that the said indenture being made by the said Rice Thomas, who appears 
by the said replication to have been a tenant for life only, the continuance 
of his life ought to have been averred. 

Joinder in demurrer. 

The points stated for argument, on the part of the defendants, were : — 
That it is equivocal whether the plaintiffs rely on the indenture in the repli- 
cations lastly mentioned as an appointment under the power of leasing, or as 
a feoffment, and that the defendants cannot safely rejoin by traversing an 
appointment, or showing the avoidance of the estate for Uves created by a 
feoffment. 

That a feoffment cannot be by deed alone, and that by the form of the 
allegation, the implication of Uvery being excluded, profert of the deed ought 
to have been made. That if the indenture is insisted on as an appointment, it 
ought to have been pleaded according to its legal effect. TThat though in the 
word enfeoffed, Uvery is implied, there cannot be such impUcation where it is 
alleged that a person " by indenture enfeoffed," and " that the lessees by 
virtue of the indenture of feoffment became seised, and the lease for Uves 
becoming void on the death of the tenant for life, his life ought to have been 
averred, and not being so, it does not appear that the action has been brought 
within three years after the end or determination of the lease. 

On the part of the plaintiffs that the pleas were bad : 

1. Because the case is not within the statute 2&3W. 4. c. 71. 

2. Because the time is not alleged to have run before the act complained of. 
And they submitted that their replication was good : 

1 . Because it is pleaded in the usual form. 

2. Because it shows that the feoffment therein mentioned was intended as 
an execution of the power stated. 
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Wightman for the defendant. — One of the questions raised npon this record 
is, whether it is necessary that the plea of the forty years' user given by the 
Prescription Act (a) should state that period to have elapsed before the act 
done. It is clear that that could never have been the intention of the legis- 
lature. 

On the one side, the defendant says that he has used the right forty years ; 
the plaintiff, on the other hand, says, that every act of this user has been a 
trespass ; consequently, there is a series of acts, the legality of which is brought 
in question. The plaintiff may take, as his cause of action, any one of the acts 
done within forty years, and it would be necessary that there should be, if the 
argument on the other side is well founded, an user of eighty years to give the 
right. [Lord Abinger. — ^Your argument is, that a party is not bound to rely on 
the Statute of Limitations to protect a certain part of the acts done; and, if not, 
he could not prevent the plaintiff from taking as the foundation of his action 
any one of the acts of user vdthin forty years which the defendant relies on 
as estabhshing his right.] The Prescription Act is not a statute of limitations 
barring suits for acts done before a certain time, but a statute especially enact- 
ing that an uninterrupted user for a certain time shall be conclusive evidence 
that that user was of right. [Parke, B. — ^Then the act is or is not justified 
according to subsequent events.] No inconsistency arises if the period given 
by the statute be considered as an arbitrary and conclusive substitute for the 
evidence formerly given to raise a presumption of an ancient grant, which 
would have legalized the earliest of the acts complained of. In the language 
of Lord Ellenhorough in Rew v. Callow {b), the subsequent user reflects back on 
the title imder which he before acted. That case is a strong authority in sup- 
port of the defendant's argument. 

The right claimed is clearly within the statute. [Parke, B. — ^It would be 
very difficult to say it is not within the second section, which comprises all 
easements ; the right claimed is of a watercourse to make deposits.] 

In support of the rephcation the plaintiff will rely on the case of Bright v. 
Walker (c), as deciding that the user, to give a right, must be such as would 
give a right against all the world; and that, consequently, an user during the 
existence of the tenancy for life can give no right against the present plaintiff; 
but in that case the particular estate was connected with the estate in fee ; in 
the present instance, an estate in fee originally is shown to have existed in 
another party, and it does not appear what has become of it; at all events, to 
have made the plea good, the plaintiff should liave shown he had the estate in 
remainder expectant upon the tenancy for life; for the time of a tenancy for life 
is, by the 8th section, excluded only if the claim of a right be resisted within 
three years next after the determination of the tenancy " by any person en- 
titled to any reversion expectant on the determination thereof." 

The replication is also objectionable on a technical ground pointed out by the 
special demurrer. It does not state whether the life estates created by Rice 
Thomas were created by feoflhient or pursuant to the power. The replication 
says that Rice Thomas, by a certain indenture, did enfeoff; but a feoflment is 
never pleaded by deed(rf). If it be a conveyance in pursuance of the power, 
pro/ert of the deed ought to be made. 



(o) 2&3 W. 4, C.71. 
(b) 3 M. & S. 24. 
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c) 1 Cr., Mee., & Rose, 211. 

ff) 2 Saund. 9; Jffferson'y, Morton, n. 13. 
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Jckn Jervis, contrh. — The plea is bad, in not alleging Aat the forty years 
had elapsed at the time of the act complained of. Hiis is the only rational 
interpretation to put on the statute. It is absurd to say that the legahty of an 
act must be ascertained, not by the state of things at the time of the act done, 
but by something that occurs afterwards. If a Uteral construction be put on 
the 4th section, an enjoyment of 500 years would give no indefeasible right, 
because the user is required to be during a " period next before some suit or 
action, wherein the claim or matter to which such period may relate shall 
have been or shall be brought in question. Hie language of the 2nd section is 
free from this doubt. It says that the claim shall not be defeated where the 
way or other matter has been actually enjoyed by any person claiming right 
thereto without interruption for the full period, &c." If the computation be 
taken of a period before the commencement of a suit, a party might use a way 
for thirty-nine years and a quarter, and if the party against whom the ease- 
ment was claimed did riot bring an action before the expiration of forty years, 
the right would be complete, though there was an acquiesced-in interruption 
during the last nine months, because no interruption can operate against the 
user unless acquiesced in for a year. 

But the kind of right here claimed is not within the Prescription Act at all; 
the right claimed is to discharge water impregnated with minerals into the plain- 
tiff's stream. It is said to be within the 2nd section, but it is neither a way, 
watercourse, nor use of water; it is not either of the rights expressly mentioned, 
nor can the use of the words " other easement** extend the operation of the words, 
because they are in the middle of a sentence, and relate only to the word " way,"' 
*' way or other easement," meaning other easement in the nature of a way, which 
this is not. It would have been unnecessary to legislate for particular kinds of 
easements, if every right coming within that legal term was intended to be 
comprised in it as used in that section. This argument is strongly supported 
by the language of the 8th section, in which the word "easement" is omitted; 
and if, as argued, the word easement in the 2nd section comprises every kind 
of easement not particularly mentioned, there is a large class of rights to which 
the mode of acquisition pointed out in the 2nd section applies, unqualified by 
the important provisions of the 8th section. [Parke, B. — ^No doubt there is 
a mistake in the 8th section, probably a miscopying in the insertion of the 
word convenient instead of easement ; whether we can correct it is another 
matter. In the present case, however, what is the right claimed but a water- 
course, a right to turn water, dirty water, into the plaintiff *s land.] 

If it be conceded that the right is within the statute, the replication showing 
the existence of a life estate is a good answer to the plea. — Bright v. Walker (e). 
The decision in that case is foimded on the broad principle that the words " as of 
right," imply that the user must be valid against all the world; and that con- 
struction is applicable quite as much to a claim to an indefeasible right 
by a user of forty years, as to a claim by the user of twenty. The 8th sec- 
tion (/) points out the person against whom the user shall, on a pertain con- 
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{/) " Provided always, and be it further 
enacted, that when any land or water upon, 
over, or from which any such way or other 
convenient watercourse or use of water 
shall have been or shall be enjoyed or de- 
rived, hath been or shall b« held under or by 



virtue of any term of life, or any term of 
years exceeding three years from the grant- 
ing thereof, the time of the enjoyment of 
any such way or other matter as herein 
last before mentioned, during the continu- 
ance of such term, shall be excluded in the 
computation of Uie said period of forty 
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dition, not prevail; and if the replication shows the existence of a life 
estate, and that the time for performing the condition has not arrived, 
the user cannot operate to give the right; the period of the existence of the life 
estate must he excluded. [Parke, B. — ^The period of a tenancy for life iaprimd 
facie included in the forty years ; it is taken out only upon a condition, and the 
repUcation does not show that the plaintiff is a person who could take advan- 
tage of the condition.] If, however, it be necessary that the plaintiff should 
be the reversioner, that sufficiently appears on the whole record. The declara- 
tion shows that the action is brought for an injury to the reversion, and the 
repUcation shows what that reversion is. 

The objection to the form of the repUcation cannot be sustained (^). 



Wightman replied. 



Cur, adv, vult. 



Lord Abinoer, C. B., deUvered the judgment of the Court. — ^This is an 
action on the case for an injury alleged to be done to the interest of the plain- 
tiff's reversion in certain closes of land. TTie declaration alleges that the de- 
fendants made divers pits and holes upon a close adjacent to those of which 
the plaintiff is possessed of the reversion ; over which last-mentioned closes 
there is a certain watercourse, in which the water has been accustomed to 
flow for the use of the tenant and occupiers ; that these pits and holes were 
fiUed with water impregnated with iron and other metaUic substances, which 
rendered the water impure, in which state the defendant caused it to be turned 
into the watercourse, and to mix with and to adulterate the pure water which 
would otherwise have flowed over the plaintiff's land. To this the defendant 
pleaded two pleas, which are substantially the same, viz. that the Marquis of 
Anglesea was the occupier of a copper-mine, and of the closes upon which the 
pits and holes were sunk; and that he and all the occupiers of that mine for 
the space of forty years before the commencement of this suit, have been ac- 
customed, and were and are entitled as of right to sink the pits and holes in 
these closes for the purpose of placing therein the water pumped out of the 
mine and precipitating the copper, and had, for the same space of time before 
the commencement of this suit, been acccustomed of right and without inter- 
ruption to cause the water, after it was so used, to flow down the watercourse 
in the declaration mentioned, over the closes therein mentioned, and, in effect, 
do that of which the plaintiff complains; and then justifies the acts done by 
them as the servants of the Marquis of Anglesea, imder the right so set up and 
exercised for above forty years before the commencement of this suit. The 
repUcation sets forth that Rice Thomas was seised in his demesne as of fee of 
the several closes over which the watercourse passes, and that by certain in- 
dentures of lease and release therein stated his interest was conveyed to trus- 
tees for the uses therein mentioned, and one of which was to the use of Rice 
Thomas for life, with a power to Rice Thomas whilst so seised of the freehold 
for his life, to grant leases upon certain conditions therein named by indenture; 
that Rice Thomas, by virtue of this settlement, did become seised of the free- 
hold for his life; and that, whilst he was so seised by virtue of the power 



years, in case the claim shall, within three 
years next after the end or sooner deter- 
mination of such term, be resisted by any 



person entitled to any reversion expectant 
on the determination thereof." 

{g) Upon this point, it will be seen the 
Court gave no opinion. 
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therein contained, he did, by indenture duly made between himself of the one 
part, and Edward Hughes and Thomas Williams of the other part, enfeoff the 
said Hughes and Williams of the said closes for and during the term of the 
lives of William Lewis Hughes and Lord Dinorhen, Owen Williams and John 
Dtwies, and the longest hver of them ; and the replication concludes by stating 
that Lord Dinorben, one of the lives, is still in being. 

To this repUcation there is a demurrer. 

The first point to be considered in this case is, whether the pleas are bad in 
substance. Two objections were made to them; first, that the right claimed 
of pouring dirty water into the watercourse in the plaintiff's land is not within 
the 2nd section of the statute 2 & 3 W. 4, c. 71 ; secondly, that the pleas are 
bad because the forty years* enjoyment is not stated to have been before the 
act complained of in the declaration and justified by each of the pleas. 

Upon the first of these objections the Court intimated a clear opinion in the 
course of the argument. We thought that the right in question was within 
the 2nd section, as being a claim to a watercourse over the land of another, and 
we have seen no reason to change that opinion. 

. The other objection requires more consideration. It is said, for the plaintiff, 
that although the act in the 4th section expressly states that the periods of 
twenty and forty years shall be deemed and taken to be next before the com-r 
mencement of some suit wherein the claim shall have been brought into ques- 
tion, yet that this enactment must be construed to mean that the period shall 
be those next before the act complained of, on account of the absurdities and 
inconveniences to which a Uteral construction of this provision would otherwise 
give rise. 

, One of these alleged absurdities and inconveniences was, that no good title 
could arise to any incorporeal hereditament mentioned in the statute by virtue 
thereof , unless some action should have been brought by or against the party 
claiming it, to which may be added that one action could not perfect the title 
to the right, as the act requires an enjoyment for the fiill period immediately 
before any action. Another was, that if the act be so construed, the plea jus- 
tifying imder such a right must be on the face of it absurd, as each of the pleas 
in question is suggested to be, for each justifies an act done at a particular time 
by the defendant as being then lawful and then done, because the defendant 
actually enjoyed the right of doing the same thing for a period of time after- 
wards; so that it is said, the character of the act, whether it be wrongful or 
rightful, cannot be known at the time by the party doing it, but depends upon a 
subsequent event. 

We are of opinion, however, that it is impossible to construe the act of Par- 
liament as intending that the periods of years therein mentioned should ter- 
minate at a different time from that fixed in express and positive terms. If the 
words of the statute were capable of being modified so as to avoid an inconveni- 
ence plainly and manifestly arising from a strict construction of them, we ought 
to do so; but here the words are precise and unambiguous, and the mischief 
suggested is perhaps rather apparent than real; and most cases of grants by 
prescription before the act passed were of the same nature, and the validity of 
rights gained by them depended much upon the mode of enjo3rment until that 
action was brought in which they came in question. And with respect to the 
form of the plea, which is, at first sight, somewhat incongruous, it is to be ob- 
served, that there is something of the same kind of incongruity, though by no 
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means to the same extent, in the usual mode of pleading a prescription, which 
states that some person seised in fee from time wherecrf the memory of 
man is not to the contrary, until and at the time when, &c., and from thence 
hitherto, hath had and enjoyed, and hath been used and accustomed to have 
and enjoy, and still of right ought to have and enjoy, a particular easement; 
and then justifies the act done by reason of that enjoyment, which enjoyment 
is both before and after the time of such act. It appears to us, that the 
statute in question intended to confer, after the periods of enjoyment therein 
mentioned, a right from their first commencement, and to legalize every act 
done in the exercise of the right during their continuance; and we think the 
pleas are, for these reasons, sufiicient in point of law. The next question is, 
whether the replications are good; and we are clearly of opinion that they are 
not. The enjoyment of right during forty years, alleged in the pleas, being ad- 
mitted, the replications which state only an existing tenancy for life are no 
answer, for the time of a tenancy for life in a person who might otherwise be 
capable of resisting the claim, though excluded, in the 7th section, from the 
computation of the shorter period of twenty years absolutely, is, by the 8th sec- 
tion, excluded from the computation of the longer period of forty years con- 
ditionally only, that is, provided the reversioner expectant on the determination 
of the term for life, shall, within three years, (that is, probably, before the end 
of three years,) after such determination, resist the right; and it does not 
appear that the plaintiff is entitled to the reversion expectant on that lease, 
though it is averred that he has a reversion expectant on the determination of 
the interest of the tenant in possession. The tenancy for the life of Lord 
Dmorben, the cestui que vie, is, therefore, not to be excluded on these pleadings 
from the period of forty years; and such period being complete, the defendant is 
entitled to an indefeasible right to the easement claimed. 

Another objection was urged to the mode of stating the feofiinent in the 
replication, upon which it is not necessary to enter. 

We therefore think, that the defendant is entitled to judgment; but, on ac- 
count of the difficulty in construing the new act, and the importance of the case, 
the plaintiff may amend, on payment of costs. 

Leave to amend on payment of costs ; otherwise. 

Judgment for the defendants. 



QuiGGiN V. Duff. 



Goodii were /^ ASE.— The declaration stated, that the plamtiff delivered to the defendant 

sent by canal \^ . _ 

carriers, di- two boxes of types to be safely kept, shipped, and forwarded to the Isle of 

»on*tn the^Isfe' ^^' ^^^ ^ reward by the plaintiff to the defendant, to be paid ; that the defen- 
of Mati^ to the dant SO negligently conducted himself, and took so little care of the same, that 
fendan/,**at^^' they were lost. Plea. — 1. That the plaintiff did not deliver the said goods 

Liverpool. On modo etformd. 2. Not guilty, 
the arrival of ^ j 

the goods at Liverpool^ they were landed on a public wharf, and notice sent to the defendant, 
who was the sji^ent to a steam.vessel company. He signed the carrier^s book, and afterwards 
entered them m the manifest and clearance of the steam vessel going to the Isle of Man, 
There wm also evidence that, on former occasions, the defendant huS desired that goods sent to 
him should remsin on the wharf. HeUy that there was evidence to go to the jury of a delivery 
to, and acceptance by, the defoidaot of the goods, so as to make him be liable for a Subsequent 
lOM by Df gligence;^ 
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At ite trial. Before Lord Abiriger, at tbe last stmittier assizes for Liverpool, it 
appeared, in evidence, that two boxes of t3rpes were sent from London, di- 
rected to " Mr. John Quiggin, Douglas, care of Mr. James Duff, Brunswick' 
street, Liverpool." Mr. James Duff, the defendant, was the agent of one of 
the steam-packet companies. The goods were carried by canal to Liverpool, 
by Messrs. Kenworthy and Co., and, on the 12th of March, were discharged at 
the Duke of Bridgewater's wharf. On the same day, Kenworthy and Co. sent 
notice to the defendant of their arrival, and the defendant's clerk signed the 
carrier's book. The boxes remained on the wharf imtil the 16th ; during that 
time, the direction had been injured by the rain. On the 18th, the goods could 
not be found on the wharf. The manifest and clearance of the steam- vessel 
from Liverpool to the Isle of Man, made out under the directions of the defen* 
dant, contained an entry of two boxes of types, consigned by the plaintiff; to 
the manifest was appended a memorandum, that the goods could not be found 
at the wharf. A clerk of Kenworthy and Co.'s gave evidence, that on other 
occasions, on giving the defendant notice of the arrival of goods, he had de- 
sired they should remain at the wharf. Lord Abinger was of opinion that 
there was no evidence of an acceptance of the goods by the defendant, and 
nonsuited the plaintiff. In Michaelmas Term, Alexander obtained a rule to 
show cause why the nonsuit should not be set aside, and a new trial had. 
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Creswell and Crompton showed cause. — ^There was no evidence of any coiv- 
tract between the plaintiff and defendant ; and even if there had been such a 
contract, and Duff had neglected to receive the goods, still the plaintiff cannot 
recover in this action, because that is not the breach of duty complained of « 
The declaration alleges a receipt of the goods by Duff, and of that there was 
no evidence. In Selway v. Holloway (a), it was held, that leaving goods at aa 
inn-yard from whence a carrier set out, was no evidence of a dehvery. If so, 
•when did the delivery to Duff take place ? It was no dehvery when the goods 
were first put on the wharf ; it was no dehvery when notice was given to him ; 
and the acknowledgment in the carrier's book cannot make any difference r 
that was merely an acknowledgment of notice, that there were certain goods at 
Kenworthy*^ wharf, intended to go by the steam- vessel. If the signing the 
book amounted to a receipt of the goods, Kenworthy and Co. might abandon 
the care of them, before the defendant could send down for them. The 
plaintiff must have his remedy against Kenworthy and Co., if he had a con- 
tract with them to see the goods safely conveyed on board. It was their 
duty to give notice of the arrival of the goods. Golden v. Manning (b), 
and the acknowledgment in the carrier's book meant no more than an 
admission that that duty had been performed. The transitus by Kenworthy 
and Co. was not at an end ; if Duff had been an insolvent consignee, the 
sender could have stopped the goods; the acts of Duff would not have 
amounted to that possession which the law requires to defeat a right of 
stoppage in transitu (c). — [Lord Abinger. — Does not the question he higher? 
The plaintiff may be assumed to know that Duff was a mere ship- 
ping agent, and his course of deahng; must not, then, the plaintiff be 
considered to know the course of dealing, that a vessel is not ready 
to start the moment the canal-boat arrives, and to have provided for 



(a) 1 Lord Raym. 46. 
(^) 2 W. Bl. 910. 



(c) Hunter, assignee, v. Beat, cited ia 
Eitis V. Hunt, 3 T. R. 406. 
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their security by his contract with Kenworthy, or, at all events, not to have 
rehed on the goods being on the wharf at the risk of the defendant.] That is 
a stronger mode of considering the question. TThe carrier's duty was not com- 
pleted by a delivery at an open whaif. War dell v. Mourillyan (d), 

Alexander and Cowling, contrH. — ^The doctrine laid down in Selway v. HoU 
loway, and similar cases, that proof of a mere delivery at an inn or wharf, 
would not be sufficient evidence of an acceptance, is not disputed ; but, in the 
present case, it was coupled with the evidence of an acknowledgment in the 
carrier's book, and evidence of the previous course of dealing between Ken- 
worthy and Co. and the defendant, in the use of the wharf. The latter evidence 
went to show that the defendant used the Duke's wharf as his own warehouse, 
and by so doing, he saved considerably in the cartage to and from a wharf ; and, 
indeed, it appeared Di/^had no warehouse of his own. At all events, it was 
for the jury to draw the inference from these facts. — [They were then stopped 
by the Court.] 

Lord Abinoer, C. B. — You have drawn the attention of the Court to what 
did not strike me at the time as so material ; the course of dealing between 
the carrier and the defendant. It appears, upon the evidence of Forster (e), 
that when the goods were landed, they were left at the Duke's wharf until the 
defendant sent for them. I still adhere to my opinion, that there was no con- 
tract proved, or to be impUed, that the defendant was bound to receive the 
goods, and keep them ; but if he did receive them, and discharge the carrier, 
he received them with all their responsibihties, and it became his duty to take 
proper care of them. Whether he did receive them, was a question for the 
jury. I think it ought to go to the jury, whether they would infer, from the 
defendant's conduct, on receiving notice of the arrival of the goods, and from 
the course of dealing between Kenworthy and Co. and him, that he accepted 
the goods. 

Parkb, B. — I am of the same opinion. It is a question for the jury, whe- 
ther, from the signing of the receipt in the carrier's book, coupled with the 
other evidence, they would infer that the defendant meant to take charge of 
the goods himself, and discharge the carrier : if so, then they are substantially 
delivered to him ; and that being established, there would be a question, whe- 
ther the defendant was guilty of ordinary neglect (/) in his custody of them : 
he would be entitled to make a charge for his care of them. 

BoLLAND, B. — I am of opinion there must be a new trial in this case. I 
think the effect of the receipt should have been left to the jury ; and if the trans- 
action between Kenworthy and Co. and the defendant were of that natiu-e, that 
when they brought goods to Liverpool,, the defendant required that they should 
be left at the Duke's wharf, then Kenworthy and Co. were discharged. 



Gurnet, B. concurred. 



(</) 2 Esp. 693. 

(e) A clerk of the carrier's. 

I/) The mere proof of the loss of the 



Rule absolute. 

goods, without showing how lost, would be 
presumptive evidence of ordinary negli- 
gence. Sir W. Jones's Bailments, 119. 
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/y T. WHITE obtained a rule for costs of the day. The question was. An Bttorncjr 

the regularity of the notice of countermand of the notice of trial. The ^^y ^j^^ ^ 

notice of trial was given in time by the country attorney, Mr. Brock, in his coumermand of 

own name. One of the agents in London, was the attorney on the record. It though the 

appeared that the writ, was indorsed by the London agent for Brock, a sum- ^^jj^°* 

mons for time had also been indorsed by them as agents. It was farther sworn, on the record, 

that another action, between the same parties, had been tried, in which there fg^^^n^ knows 

was the same attorney on the record, and that the defendant communicated that the coun- 

and treated with Mr. Brock as the attorney, and received a notice of counter- jn fact, the * 

mand without objection. plaimiflTs at- 

'' torney, he may 

so describe him- 

Barstow showed cause. The notice of countermand was suflSicient ; the de- ff^f *? Illlf °,« 

tice of couotei* 

fendant could not be misled by it ; and, indeed, it is strictly in accordance mand. 
with the usual practice of the Court. TThe courts recognise the attorney act- 
ing for the party, though not on the record, as the real attorney. In the rules 
H. T. 2 W. 4., the third rule directs, that affidavits shall not be made before 
the party's own attorney ; and the sixth rule provides, that " where an agent, 
in town, is the attorney on the record, an affidavit sworn before the attorney 
in the country, shall not be received." [Parke, B. — ^The 57th rule, H. T. 
2 W. 4, seems to imply that notice of countermand may be given either by the 
attorney in the country, or the agent.] In Dennett v. Pass (a), it was 
decided that costs might be demanded by the attorney in the country, though 
the London agent was the attorney on the record. 

G. T, White, contrh, — ^The form given in Tidd (b), gives the addition to the 
subscription to the notice of countermand — ** plaintiff's attorney (or agent).'* 
The notice may be given either by the attorney or the agent ; but if it be given 
by the agent, he should describe himself as such. This notice gives the defen- 
dant no information of the character in which he assumes to act, nor can he 
know whether to accept it as a valid notice or not. 

Parks, d, — ^The defendant knows he is the agent in the cause. You say 
the attorney on the record is always the principal ; if so, when the attorney in 
London is the attorney on the record, the attorney in the country is the agent, 
and vice versd ; and the rule (a) shows that notice of countermand may be 
given by either. Your whole case is, that there is a mis-description of the 
attorney at the bottom of the notice. 

The other judges concurred. Rule discharged, with costs. 

(a) 1 Bing. N. C. 638. (c) H. T. 2 W. 4, s. 57. 

(i) Appendix, 270. 
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rooney'paid.-^ TjEMURRER. Indebitatus assumpsit for 50/., for money paid. Pleas. -^ 
*J*pJ%.<I>«tthe 1st. Non-assumpsit. 2ndly. As to 34/. 2s, 4d., parcel of the sum of 50/. 

t'endant were * ^ ^^^ declaration first mentioned, that the said sum of 32/. 2s. 4d., parcel^ 
»»hl"**-^th't *^ ^^*' ^^ P^^ ^y ^® plaintiff, to the use of the defendant, in manner therein- 
action had been after mentioned, and in no other manner, and upon no other account, viz., as 
&for1£i""* one-sixteenth part or share of the damages and costs recovered agamst the 
occasioned b/ plaintiff, in a certain action on the case, yrhich was prosecuted by William 
^mnag^ ^r^^, William Arter the younger, and Thomas Arter, against the plaintiff, in 
incot of Uie the court of our lord the king, before the king himself, &c., wherein the said 
plaintiff had ^* Arter, W. Arter the younger, and Thomas Arter, complained against the 

paid the anaoont plaintiff, as the owner of a certain sloop or vessel, called ijie Commerce; of 

incunred ; but ,.,, ,,,^, ,. ^iii*«. 

that the lost which sloop or vessel the defendant, at the time of the loss heremaiter men- . 

edby^th/DTinl *^oned, was a part-owner to the extent of one-sixteenth part or share, in 

tiff's own roi». respect of the loss of certain goods shipped by the same W. A., W. A., and 

0£M,"tharthe '^* •^•» ^^ board the said sloop or vessel, to be carried and conveyed in and on 

tfUintiff and board the said sloop or vessel, from the port of Barnstaple, in the county of 

joint-owneni« JDevon, to the port of Bristol; and which loss the said W. A., W. A., and 

Ac., (as in the T. A., in their said action, alleged to have happened by and through the mere 

but that, io\he carelessness, negligence, and improper conduct, of the plamtiff, by his servants 

particular voy- 3,^^ mariners ; and the defendant, in fact, says, that the said loss, of which the 

affe in which « ^t n % 

the negligence said W. A., W. A., and T. A., complained, was not wholly caused by and 

defendrat did through the carelessness, negligence, and improper conduct, of the plaintiff, by 
not join, but his mariners and servants, as in the said action alleged ; but on the contrary 
dertakJ) for" ' thereof, the defendant says, that the plaintiff, by and through his own per- 
theaolepr^tof sonal and wilful misconduct and interference, in and about the management 
Held^ that the ^^d stowage of the said sloop or vessel, contributed to the said loss ; and that 
pleas amounted tjjg same happened by and through the personal and direct fault and wrong 
sit, they not doing of the plaintiff. — Verification, 

SSfa±f o"' Third. P^' to the sum of 34/. 2,. 4rf.-'nuit the said sum of Wl. 2.. 4d. 
such facts as was paid by the plaintiff for the use of the defendant, in iht auinner in the 
f^y iiiake\he ^^ second plea mentioned, and in np other manner, and upon n<» other ac- 
amount claimed count; and although true it is, that the defendant was the legal owner of 
the use cf the one-sixteenth part or share of the said sloop or vessel, in the said second plea 
defendant At his mentioned, at the time the said goods were shipped in and on board of the 

said sloop or vessel, as in that plea mentioned, and continued to be such legal 
owner at the time of the loss iia that plea also mentioned ; yet the defendant, 
in fact, says, that he did not join or concur with the plaintiff and the other 
part-owners of the said sloop or vessel, on her said voyage from the port of 
Barnstaple to the port of Bristol, in the said second plea mentioned ; but the 
said voyage was undertaken and carried on for the profit and advantage, and 
at the risk, of the plaintiff and certain other persons, separate, apart, and dis- 
tinct from the defendant, and without his having concurred, or in any way 
sharing or participating in the said adventure. — Verification. 

Special demurrer, assigning for causes — ^That the said pleas do not, nor do 
either of them, contain matter in confession and avoidance of the promise in 
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the declaration, in so &r as relates to the sum of money in the introductory ^Jtehefmet 
part of those pleas respectively mentioned, nor did either of those pleas give 
even a colourable right of action to the plaintiff; but each of them, on the con- 
trary, sets forth only matter in negation of the promise alleged in the declara- 
tion, and amounts, therefore, to the general issue non assumpsit; and that the 
second plea is, besides, contradictory and repugnant in its allegations, in this* 
that it commences by alleging that the money therein respectively specified, 
was paid to the use of the defendant, and proceeds with averments in direct 
contradiction thereto; and for that the said third plea does not shew any 
contract, or other matter, whereby the plaintiff was excluded from being con- 
cerned in, and sharing, and participating, in the said adventure. 

Crowder, in support of the demurrer. The second and third pleas amount 
to the general issue, and that is still a good ground of demurrer. Solly v. 
N€ish(a), They deny that any promise or liability exists at all from the de- 
fendant to the plaintiff. The declaration states that the plaintiff has paid mo- 
ney to the use of the defendant, and at his request; the plea denies that any 
money was so paid. [Parke, B. — ^Your objection applies more strongly to the 
second special plea than to the first: the second special plea says—" I was no 
party to the adventure, I had no contract with the plaintiff at all." The first 
special plea says — " You and I were jointiy liable to a third person, for negli- 
gence in the performance of our joint contract; you have paid the amount 
due ;" but, subsequentiy, the implication of the plaintiff^s authority to pay 
the money is denied ; the plea says — " I never gave you any authority, fnr 
the loss was entirely caused by your o¥m act of negligence."] Crawder was then 
stopped by the Court. 

Montague Smith, in support of the pleas. The pleas admit the fects from 
which a promise would, primd facie, be implied, but avoids that inference by 
shewing additional circumstances altering the consequence that would other- 
wise resuh from the fiu;ts admitted. The defence disclosed resembles that ci 
infancy or coverture; facts are there admitted from which a promise would» 
pHmd facie, be inferred, but destroys the inference by shewing an additional 
feet, the disability of the defendant. [Parke, B. — ^In those cases a primd 
facie case is admitted, and avoided by matter of law, a legal disability (b) ; 
but these pleas do not admit enough to give the plaintiff a /irtm^ /arte right of 
action.] The first special plea admits a joint contract and a lureach, and that 
the money was paid by the plaintiff; proof of such facts would entitie the 
plaintiff to recover. [Parke, B. — ^The plea denies that the loss was in any de- 
gree caused by the defendant, it therefore denies there was any request to pay.} 
In Roffey v. Smith (c) it was decided that a similar defence must be specially 
pleaded. [Parke, B. — Cousins y, Padden (d) in effect decides that the ruling 
in that case was wrong.] The older authorities are all in favour of allowing a 
defence to be specially pleaded, though admissible under the general issue 
provided colour is given to the plaintiff. Bacon's Abr. Fleas, O. 3. 



(dS I Cr., M., & R., ante, 227. 
(6) See the judgment of Bayley, J., in 
Carry. Hinckeltfft, 4 B. 4( C. 551. 

2h2 



(r) 6 Car. & P. 662. 

(</)2Cr., M.,fcR., 556. S. Cl, a»/e, 305. 
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Skinner, 362. Birch v. Wilson (e). Maggs v. Ames (/). Cart v. ^incA' 

Crcwder in reply. The pleas do not admit what the plaintiff would be bound 
to prove, that the money was so paid as to be money paid to the use of the 
defendants. 



Lord Abingsr, C B. — ^Tlie pleas do not amount to a confession and avoid- 
ance. It is a very different thing to admit certain facts, and to admit an in- 
ference that might or might not be inferred from those fetcts. The first special 
plea admits a payment, but so far from confessing that that pa3rment was on 
account of this defendant, it denies his liability to pay altogether. 

. Parke, B. — The case has been very ingeniously argued, but it seems to 
me thitt Mr. Crawder's answer is a solution of the difficulty; the plaintiff was 
bound to prove, non-assumpsit being pleaded, that the money was paid by him 
under circumstances from which the law would imply a promise on the part of 
the defendant; who may on that plea dispute any fact from which that infe- 
rence could be raised. You may confess that the money was paid to the defen- 
dant's use, and avoid it by showing re-payment, that the contract was illegal, 
or that the defendant was under a disability to enter into any contract at all. 
The first plea amounts to the general issue ; it denies that the money was 
paid under such circumstances as to make it money paid to the defendant's 
use, at hisre<piest; the second special plea is clearly the general issue; it de- 
nies that there was any joint contract entered into between the plaintiff and 
defendant, that there was in point of law any request by the defendant to the 
plaintiff to pay the money. 

^ BoLLAND, B. — ^I am of opinion that the first special plea does not confess 
enough to make it a good plea. It admits that the plaintiff and defendant 
were joint owners; it admits the loss,' and the pa3anent of the money; but 
when it comes to that part which makes the defendant liable, so fsx from con- 
fessing that the loss was caused by the joint negligence of themselves, or 
their servants, it denies it, and alleges that the loss was caused solely by the 
misconduct of the plaintiff. The other plea dearly amounts to non-assumpsit. 



Gurnet, B. concurred. 



[ 



e) 2 Mod. 274. 
yO 4 Bing. 470. 



Judgment for the plaintiff. 
{g) 4 B. & C. 550. 



Lang v. Spicer. 



The marriage 
of a woman 
after 4. & 5, 
W. 4. sec 76* 

having a 
bastard child 
(though born 
berore the 



nPRESPASS for assault and false imprisonment. Flea, not guilty. By 



consent of the parties^ the following case was, under the order of 

Gurney, B., stated for the opinion of this Court. 

The plaintiff is, and at the time of the alleged assault and imprisonment was, 

living in the parish of Portsea, within the borough of Portsnumthi in the 

paising of that act) transfers the liability to support the child from the putative father to the 
huRband, if he be of ability to maintain iu 

Semblty that the putative father is by such marriage relieved altogether, whether the hns- 
band be of ability to maintain the child or not. 
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county of Southampton, The defendant is, and was at that time, one of his 
Majesty's justices of the peace in and for the said borough. On the 7th day 
of August, 1832, Edward Carter and WiUiam Cooper, esquires, two of his 
Majesty's justices of the peace in and for the borough of Portsmouth, made 
an order of filiation against the plaintiff, concerning a male bastard child 
then lately bom in the parish aforesaid, of the body of one Mary Ann Chalton, 
single woman, whereby the said last mentioned justices did adjudge the said 
plaintiff to be the reputed father of the said bastard child; and thereupon they 
did order, as well for the better relief of the said parish of Portsea as for the 
sustentation and relief of the said bastard child, that the said plaintiff should 
pay, or cause to be paid, to the churchwardens and overseers of the poor of 
the said parish of Portsea, for the time being, or to some or one of them, the 
sum of two shillings weekly, and every week, from the then present time, for 
and towards the keeping, sustentation, and maintenance of the said bastard 
child, for and during so long time as the bastard child should be chargeable 
to the said parish of Portsea, And they did further order that the said Mary 
Ann Chalton should also pay, or cause to be paid, to the said churchwardens 
and overseers of the poor of the said parish of Portsea, for the time being, or 
to some or one of them, the sum of sixpence weekly, and every week, so long 
as the said bastard child should be chargeable to the said parish of Portsea, in 
case she should not nurse and take care of the said child herself. On the 10th 
day of November, 1834, Mary Ann Chalton was lawfully married to one Joseph 
Toe, who is still living. The said child was, at the date of the warrant herein- 
after mentioned, about the age of three years, and has been living with its 
mother and the said Joseph Toe since the said marriage. In obedience to the 
said order, the plaintiff paid weekly and every week the sum of two shillings 
so ordered to be paid by him as aforesaid, until the 1st day of March, 1835, 
when he refused and ceased to make any further payment in obedience thereto. 
The said child was chargeable to the said parish up to the time of the said 
marriage, and after the said marriage still continued so chargeable up to the 
date of the warrant hereinafter mentioned, and was supported by the officers 
of the parish from the payments so mad,e by the said plaintiff, as long as they 
were so made as aforesaid; and after the said plaintiff discontinued the said 
payments, the said child was supported by the said officers from the stock and 
at the expense of the said parish. The means of livelihood of the said hus^p 
band and Mary Ann were, at that time, fifteen shillings a- week, which he re- 
ceived as wages for labour, his family then being, himself, his said wife Mary 
Ann, and one child aged two years. 

Some weeks after the said plaintiff had discontinued his payments, the said 
parish officers informed the said defendant, so being such justice, of the above 
circumstances, whereupon the defendant issued a summons to the plaintiff to 
appear before him and answer. The said plaintiff appeared thereupon, and 
shewed cause, before the said defendant, why he should not make any further 
pa3anents, and refused to make any further payments in obedience to the said 
order. The defendant considered the cause shewn to be insufficient, and 
thereupon convicted the plaintiff, and by warrant dated the 3d day of Septem^ 
.her, 1835, committed him to prison, when he paid what was required, and 

was discharged. 

The action is brought in respect to that imprisonment. No question is 

raised regarding the said order,' or any of the proceedings befort the said jus- 
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tioea in point of fonn, nor regarding the laflBciency of the plaintiff's notice 
T^w T to tiie defendant of this action. All were duly made according to the severBl 
V. atatntes in mich case respectively provided. 

The qnestion for the o[Hnion of the Coort is — ^Whedier, onder the ahove- 
menticMied circnnutances, the liability of the plaintiff to make any further 
payments in obedience to the said order, after the said marriage was anspended 
or removed by the statute of the 4th and 5th W. 4, c. 76» and particnlarly by 
the 57th section of that statute. If the Court shall be of <^inion that his 
liability was not suspended nor removed, dien the plaintiff agrees that a judg- 
ment shall and may be entered against him of noUe proteqm, immediately after 
the decision of diis case, or otherwise, as the Court may think fit. But if the 
Court shall be of a contrary opinion, dien the defendant agrees that judgment 
shall be entered against him, by confession of £10 damages, immediately 
after the decisbn of this case, or odierwise as the Court may tibink fit. 

Thetiger, for the plaintiff. The question rests apon the construction to be 
put on the Poor Law Act, 4 & 5 W. 4, c. 76. The 57th section, enacts — 
*' That every man who, from and after the passing of this Act, shall marry a 
woman having a child or diildren at the time of sudi marriage, whether such 
cbSid or children be legidmate or illegitimate, shall be Uafale to maintain such 
child or children, as a part of his femily, and shall be chargeable with all re- 
lief, or the cost price thereof, granted to or on account of sudi diild or chil- 
dren, until such child or children shall respectively attain Ihe age of sixteen, 
or until the death of the mother of such child or children; and such child or 
children shall* for the purposes of this act, be deemed a part of such hus- 
iMnd's femily accordingly." The words of the Act are plain; it must be by 
« forced and dangerous construction that the operation of it could be confined 
to cases in which the children are actually chargeable at the time of the mar- 
riage. In Rex V. Barkam, the Court of K. B, considered that dieir decision 
might probably defeat the object of a statute ; and yet they thought it better 
to abide by final consequences than put a construction on it not warranted by 
the words of the Ac^ 

Dan^pier, etmir^ The order was made under the stat* 18 Eliz. c. S, s. 2, 
^mended by the stot. 49 G. 3, c. G8, the terms of which are clear and positive 
ia imposing a lialHlity upon the putative fether. Hie 57th section of the Poor 
Iaw Act is afibmative only, and does not repeal the provisions of the two former 
Acts. The 70th section shews that it was not the intention of the Act to in- 
terfere with liabilities in respect of bastards bom before the passing of that 
Act; it avoids only securities given in req>ect of children likdy to be bom 
bastards. The husband and the fether may be both liable, the husband hav- 
ing a right to be relieved by the payments made by the father, as in the case 
cf Res V. Inhabitants of Oxfordshire (a), where it was held that a parish was 
liable in respect of its common law obligation to rqmir aroad within it, though 
there were funds provided by a certain Act of Parliament cut of which the 
pariah would be entitled to be reimbursed. The words of the statute will be 
fvHSj operative if they are restricted to cases of bastards bom after the passing 
of the Poor Law Amendment Act. 

(a) ikBkC 194. 
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nesiger, in re|^. An affirmative statute when inconsistent, as this is, 
with a previous affirmative statute, repeals it. The husband, by the operation 
of the 57th section, becomes liable generally, and not merely out of a fund 
provided by the fJEither. [Lord Abinger, — Suppose the husband incapable from 
poverty ?] That is not the present case (b) ; whether the Act would then be 
ocmstrued to be only suspensory is not now the question. 

Lord Abinobm.— I do not know whether the object wliich the legislature had 
in view w31 be attained by the decision we are now called on to give. I think 
we are bound to interpret the words of the Act as we find them: and, without 
offering any opinion upon what might be the situationor claims of the parties, if 
the husband was totally unable to provide for the children of his wife; it appears 
to me that there is a permanent provision making a charge on the husband of 
the woman whom he marries, for the maintenance of the child, and relieving 
the parish from that burthen. That being the case, according to the construc- 
tion of the words of the statute, and the manifest object of this clause, the 
child is no longer chargeable on the parish, and therefore the order is in effect 
destroyed* or b made to wait till circumstances should again call it into 
(Operation. It is not a matter in which the parish can come in and say, where 
a woman, the mother of an illegitimate child, shall marry, the husband shall 
be diarigeable for the child as a part of his femily, but this is a provision 
knade by the legislature for the maintenance of the child ; the woman marry- 
ing, the order is no longer c^ierative. 

Pamkb, B.—- The question, for the opinion of the court, is — ^whether or not 
the putative fiither of the cl^d, according to the circumstances of this case, is 
any longer liable to maintain the child ; and it seems to me he is not liable. 
It is admitted that the father had sufficient funds to maintain it as part of the 
fiimily, and I entirely agree with Lord Abinger that the effect of this clause is 
to create a sort of permanent fund for the maintenance of the child; and, as 
long as that is suHcient, the child is not to be considered as chargeable to the 
parish ; and the order only directs that the putative father shall be liable so 
long as it is chargeable on the parish. It certainly was not the intention of the 
legislature, that both parties should be bound; and, without giving a decided 
opinion, I should incline to say that the provisions of the statute were in- 
tended to relieve the putative fiather, whether the husband is or is not in 
circumstances to maintain the child. Generally speaking, an affirmative sta- 
tute, is not a repeal of a previous affirmative statute, if consistent; but looking 
at the manifest intention of the later statute, I should say, it is by implica- 
tion a repeal of the former statute, as inconsistent with it. 

Boll AND, B. — ^I am of the same opinion, It appears to me, that the 
point relied on by Mr. Dampier, in this case, namely, the charg^bility 
of the child, does not arise. This Act was intended to impose on the husband, 
(whether properly or not,) the support of both the legitimate and illegitimate 
children of any woman which such man thought proper to make his wife. 
The liability to maintain them can only arise out of the inability of the hus- 
band; now, in this case, it is admitted that fifteen shillings, per week, is suf- 

(6) It wag admitted, though not stated in the case, thai the husband was of ability to 
maintaio the child. 
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fieient for the support of the child. Suppose, at the tune of the marriage/ the 
child was chargeable to the parish, if the Uability is still to continue on the 
parish to support the child, this Act of Parliament would seem to be inopera- 
tive. The parish ask the Court to compel the putative father to do that which, 
under the circumstances of the case, he is not bound to do. 



GuRNBY, B. I think the Act transfers the liability of the putative father 
to the husband. 

Judgment for the plaintiff. 



A count that 
the defendant, 
on the 14th 
October^ 1835, 
was indebted 
to the plaintiff 
for goods sold 
and delivered 
by the plaintiff 
to the defend- 
ant, at his 
request, it suf- 
ficiently certain 
in its allefa- 
tions of time. 



Lane v. Thelwell. 

TJEMURRER. The declaration in assumpsit stated that the defendent, on 
the 24th of October, 1835, was indebted to the plaintiff in 20/. for goods 
sold and deUvered by the plaintiff to the defendant, at his request. 

Special demurrer, assigning for causes, that the declaration did not state any 
time when the said goods were sold and delivered, and that at least .the word 
*' then " ought to have been inserted before ** sold." 

Addison, in support of the demurrer. — ^The sale of the goods is a material 
fact to which there ought to be a certain allegation of time. [Parke, B. — Did 
you ever see a declaration which did state the time ? The form has always been 
" for goods before then sold and delivered."] In the cases of Fergusson v. 
Mitchell (a) and Spiers v. Thelwell (b), it was held, that a count on an account 
stated was bad which contained no allegation of the time when the account was 
stated. These decisions must govern the present case. The time of every fact 
material to maintain the declaration ought to be alleged. — Com, Dig., Pleader, 
c. 19. That the sale of the goods is a material fact is shown by the case of 
Peacock V. Bell(c), — ^that a judgment in an inferior court is erroneous which 
does not show that the sale of the goods as well as the promise occurred within 
the jurisdiction of the court. It is a deviation from the form given by the 
rules of court for the common counts (d), which is "for the price and value 
of goods then and there bargained and sold." 

Bushy, contrct, — ^There is a distinction between a count on an account stated 
and on a sale of goods. In the latter the plaintiff may recover in one claim 
the amount of several deliveries ; to oblige him to allege time to each delivery, 
would have obliged him to extend the length of the record very unnecessarily. 
The forms given by the rules T. T. 1 W. 4, were not intended to alter the form 
of pleading, but to avoid a prolixity of allegation, and the adoption of them 
is enforced only by the penalty of costs, and not by any rule or enactment that 
a deviation from them shall be fatal on demurrer. 



Lord Abinger, C. B. — ^The rules alluded to certainly could not alter the 
previuos law; they were intended merely to enforce the rejection from a decla- 
ration of all useless or irrelevant matter. The allegation in the present decla- 



{a) 2 Cr., Mee., &R., 687; an/^y 346. 
(^) 2 Cr., Mee.,,& R., 692, ante, 348. 



(c) 1 Saund. 74^ and see the cases cited 
in note(l). 
(rf) T. T. 1 W, 4. 
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ration is equivalent to that in the form, which has been in use for a great length 
of time — ** for goods before then sold and delivered; " and I think that is suf- 
ficiently certain. Probably the reason why it was so considered was, that in 
such a count the plaintiff's claim consists of deliveries at several periods, to 
allege the lime of which would be a very useless incumbrance of the record. If 
a man is indebted on an account stated, the debt must have arisen at some 
specific time, which may be alleged. 

Parks, B. — ^I am entirely of the same opinion, and concur with my Lord 
Abinger in what he has said. It appears to me, according to the form of 
pleading adopted, as long as living memory at least, to be unnecessary to state 
a precise time in the indebitatus counts, for goods sold and deHvered, bargained 
and sold, or for money lent, paid, or had and received; and the reason was, 
that as the plaintifi" might recover for several transactions, the declaration 
would be very unnecessarily lengthened by a statement of the several times 
when the claim arose. The words adopted were ** before that time," and 
which, as they contain no certain allegation of time, appear to me to be very 
unnecessary. As to the account stated, I do not mean to say the Court were 
wrong in their decision, or to throw any doubt upon it : there there is a &ingle 
transaction, the time of which can be predicated. The rules drawn up under 
the direction of Lord Tenterden were not framed under a power given by any 
act of Parhament; and therefore the Court could have no power to alter the 
law. The forms were given as correct examples, containing no unnecessary 
redundancy. 
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BoLLAND, B., and Gurnet, B., concurred. 



Judgment for the plaintiff. 



Stridk V. Hill. 



f^HANNELL, on the part of the bail, obtained a rule to stay the proceedings In support of 

in an action on a bail-bond, on payment of costs, the defendant having *0 8*tay regular 

been rendered. The defendant was arrested on the 21st December; the time proceedings on 

for putting in bail expired on the 28th; on the 29th the plaintiff declared de affidavit may * 

bene esse; on the 30th he took an assignment of the btdl-bond, and issued pro- ^ entitled in 

cess thereon jointly against the defendant and the two bail. On the same day the bail-bond, 

the defendant put in the bail-piece, and gave notice to justify bail on the 2nd *''?"«'' ••j 

of January. The agent attended before a learned judge at chambers, who dar». is also 

refused to allow the bail to justify. On the 3rd the defendant, who had been baiUbSnd'*'OTd 

arrested within the jurisdiction of the cinque ports, was rendered at Dover to i« not a party to 

the gaol of the cinque ports; on the 6th, notice of the render was given; on * Regular prol 

the 7th an application was made to Bolland, B., at chambers, who refused to jeedings on a 

stay the proceedings (a). On the 8th the plaintiff declared in the action on against the 

original de. 

(a) The learned judge doubted whether gaol of the county within the meaning of the bail may be 
^ gaol of the Cinque Ports was a common stat. 1 W. 4, c. 70, s. 21. stayed, on the 

application of 
the bail only, though the mcldeotal^effect is to stay the proceedings against all the defendants. 
. On setting aside proceedings on a bail-bond, the plaintiff is not entitled to the security of the 
bail-bond, unless be have lost a trial before the spltucation to set aside the proceedings is made. 
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the bail-bond; on the 11th, (the first day of tenn,) the defendant was moved 
by haheias carpus into this court; on the same day the present rule was ob- 
tained, and drawn up to show cause on the 16th, which was the first day of 
the term sittings m London. The affidavits were entitled in the action on the 
bail-bond. 



Bushy showed cause. — The affidavits are not properly entitled. This appli- 
cation is not made on behalf (^ all the defendants in the action on the bail- 
bond, and the affidavits ought to have been entitled in the original action. 
[Parke, B. — ^In Kelly v. Wrother(b) it was decided that, in support of an ap- 
plication to stay regular proceedings in an action on a bail-bond, the affidavits 
may be entitled in either action; if the application be founded on an irregu- 
larity in the action on the bail-bond, the affidavits must be entitled in that 
action.] Another objection is, that to make this rule absolute will stay the 
proceedings against the original defendant as well as the bail; the principal 
defendant is not before the Court; he is no party to the application. 
[Parke, B. — The incidental efiect of staying the proceedings against the two 
bail is, that the proceedings are stayed against the other defendant also. There 
is of course an affidavit that the application is made without collusion with him. 
You may go on against the defendant in another form.] At all events the 
plaintiff, having lost a trial, has a right to have the bail-bond stand as a 
security. 



Farkb, B. — You could not have lost a trial when this rule was obtained (c), 
and the master says that the plaintiff must have lost an intermediate trial 
before the application was made. 



The other judges concurred. 



Rule absolute on payment of costs. 



(i) 2 Ch. 109; Leyiet v. Cketwood^ 2 C. her; eight days to plead; fourteen days no- 
& J. 332. R. ncc. tice of trial; motion, 11th January, 

(c) Venue, Lamdou; arrest, 21st i>0ceiii- 



Weddall v. Capes. 



One tenant in 
common of 
a reTersion. 
agreed with 
another, who 
waspomessed 
of a term in 
the whole of 
the land, to 
give him lOOL 
on a certain 
day, when a 
partition, or 
sale, of the 
common estate 
was to be ef- 



A SSUMFSIT to recover the sum of £100, alleged to be due on the follow- 
ing agreement: — "Memorandum of agreement made the 23rd day of 
May, 1831, between Robert Plumer Weddall, of Goole, in the county of York, 
gentleman, oi the first part; Thomas Hawksley Capes, of Redness, in the said 
county, gentleman, of the second part; and William Weddall, of the same 
{dace, gentleman, of the third part. It is agreed between the said R. P, 
Weddall and T. H. Capes that they will forthwith proceed to sell by auction, 
in lots, the whole of the estate in Redness, Whitgift, to which they are now 
entitled as tenants in common, provided their price can be obtained; and that 
in default of making sale of the whole, that the said estate, or such part as 

fected, as a compensation for quitting possession ; and the other agreed to give up possession 
OB a day subsequent to chat fixed for the payment of tlie lOM. :— /Ts^, that, though the agree- 
inent was^produced in endence after the time fixed for giving vp possessiiRi, tliat u did 4iot re« 
qoire to be stamped as a surrender. 
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shall not be sold, shall, after the Ist day of Augwt, and before the 1st day of 
September next, be divided by Mr. WUUam Thornton of Redness aforesaid, 
into two equal lots, according to the best of his judgment as to value and con- 
venience; and that the said R. P. Weddall, if he think fit, shall have the 
choice of such two lots, giving £100 to the said 71 H, Capes; but that if he 
shall not accept such election, then that he and the said T, H. Capes shall 
draw cuts as to choice, and that each party will pay to the other accordingly 
free from incumbrances by him committed. It is further agreed that, upon 
each sals and partition, the sum of £100 shall be paid by the said T, H, Capes 
to the said William Weddall, the principal tenant of the estate, as a remunera- 
tion for his losses, upon his giving up possession of his farm next Michaelmas, 
fai addition to what he may be entitled to as off-going tenant, according to the 
terms of agreement for his farm. And the said William Weddall agrees to give 
up possession of his said farm on Michaelmas Day accordingly, which day is 
understood to be the 1 1th (^ October next, reserving to himself the same rights 
es to his following crqp as if this agreement had not been made; but as the said 
7. H. Capes does not know whether the said William Weddall be entitled to a 
following crop, this agreement is not intended to give him that right unless he 
be so entitled, the said WiUiam Weddall paying his rent up to Michaelmas 
as heretofore. Witness the hands of the parties, the day and year first above 

written. 

" Robert P. Weddall. 

** Thomas H. Capes. 

" Witness, George H. Capes. '< WiUiam Weddall. 

^' The said Mr. Weddall is to be allowed to keep the possession of his form 
up to Candlemas Day, 1832, and a stable for his horses which is attached to the 
bam. *'- C. H. C." 

At the trial, before Tindal, C. J., at the last assizes for the county of York, 
the agreement was offered in evidence stamped with a £1 stamp. It appeared 
that the farm was not given up until March, 1832. It was objected that the 
instrument operated as a surrender by the plaintiff, William Weddall, of his 
interest as tenant of the land; and, therefore, required a stamp of 1/. \bs. 
Ihe learned judge overruled the objection, and the plaintiff had a verdict. 
Cresswell obtained a rule to show cause why there should not be a new trial, 
on the ground that the agreement was improperly received in evidence. 
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Akgmider, Wigktman, and Hoggins shewed cause. — ^The case of Williams v. 
Sawyer {a) was relied on as an authority in support of the objection ; but there the 
instrument contemplated a present divesting of the possession. \Parke, B. — 
Hiis ^[ipears to be nothing more than an agreement to surrender infut¥ro,'\ In 
Plsnofi's case (6), where a tenant did, by his deed, grant and covenant with his 
lessor, that he would surrender his term at the approaching Michaelmas, it 
was held to be no surrender. A surrender must divest the estate of the sur- 
renderor, and vest it in the surrenderee. The intention of the parties to the 
present instrument might never be carried into effect. In Coupland v. May- 
nard(c) it was held, that an agreement to surrender, contemplating various 
sets to be done before the surrender should be made, could not operate as a 
present surrender at the time of the execution of the agreement. An agree- 



(a) 3 B. & B., 70. 
(A) Dyer, 374 (^). 



(c) 12 East, 140. 
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ment to surrender tJi fiUuro, cannot operate as a present surrender, because 
there is a reservation of part of the term. Com, D, Surrender, H, 

Cresswell and Knowles, in support of the rule. — ^An instrument operates as a 
surrender, if it effects any diminution of the quantity of estate that the lessee 
had at the time of the interest ; and this instrument operated to determine the 
tenant's interest on the 1 1th October, [Parke, B. — In order to support the 
objection, the agreement must operate as a surrender at the moment it was 
signed. To whom was it a surrender?] That may depend on subsequent 
events. A surrender may depend on a condition precedent or subsequent. 
[Parke, ^, Have you any authority that a surrender is contemplated where there 
is a condition precedent that has not been performed? It is clear the tenant 
was not bound to go out until he had received 100/. The day of payment was 
before the day appointed for giving up possession. In Johnston v. Hudleston (d), 
the point arose, whether there could be an actual surrender by reason of the 
agreement of the parties that possession should be given up at a future time ; but 
the Court gave no opinion on that point. A surrender must merge the estate 
surrendered in a higher estate. In what estate would this merge?] If it be 
conceded that it does not operate as a surrender at the time when it was signed, 
it does when the period fixed for giving up possession has passed. When pro? 
duced, it had become a surrender. 



Parke, B. — ^An instrument must be stamped according to its operation at 
the time it was signed. I have no doubt upon the point. The rule must be 
discharged. 



The other judges concurred. 



Rule discharged. 



(<0 4 B. & C. 922^ 



Adams v. Mary Ann Binglev, Administratrix of Richard 

BiNGLEY^ deceased. 



On borrowinff >i SSUMPSIT on a promissory note for 300/., bearing date the 10th of Fe- 

^omamerron. hruary, 1829, mvA^hj Richard Bingley, deceased, payable on demand, 

tile 6Tin, a pro- to the order of George Wyatt, indorsed by him to Messrs. Wyatt and Thompson, 

payable'on dc- ^^^ indorsed to the plaintiff. 

mand for the p/^a — ^that after the making of the said note, and of the said indorsement 

ven by the borl thereon, the said Wyatt and Thompson, as agents of the plaintiff, and in his 

"*^'' hT*^* behalf, to wit, on the 19th August, 1831, obtained and procured, from the 

was subsequently dissolved, and a notice was given in the Gazette that the paTtnerhip*8 
debts were to be paid to a new firm. The note wati afterwards indorsed for a valuable conside- 
ration by the old firm to one of the original partners. Subse«]uently to the indorsement, the 
maker of the note gave a bill for 300/. (afterwards paid with interest.) to the new firm to 
which tlie notice directed the debts to be paid. Held^ that the notice did not give any 
authority to the new firm to receive the amount of the note, which bad at the time of pay. 
ment ceased to be a partnership debt. 

The amount of the substituted bill was, when paid to the new firm, paid over to the indor- 
ser of the note. I^U The identity of the amount of the sum in the note, and the sum paid, 
would be a fact to go to the jury to xaise an inference that the indonee of the note received that 
•mount in payment of it. 
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said JR. Singhy, in his lifetime, a hSl of exchange for 300/. accepted by him, Eatcheqver. 
and payable three months after date, in lieu of, and in substitution for, the 
said promissory note in the said declaration mentioned ; that the said Richard 
Bingky afterwards, and after the said bill of exchange became due and paya- 
ble, to wit, on the 8th of June, 1832, paid to the plaintiff the said sum of 
300/., in the said bill of exchange mentioned, together with 7/. 10«. interest 
thereon, in full satisfaction and discharge of the said promissory note in the 
declaration mentioned. Verification, 

eplication — that the said Wyatt and Thompson were not the agents, nor 
was either of them the agent of the plaintiff, nor had they or either of them 
any authority whatsoeyer, from the plaintiff, to obtain, or procure, or accept, 
from the said R. Bingley, the said bill of exchange in the said plea mentioned, 
or in Ueu of or in substitution for the said bill of exchange in the declaration 
mentioned. Issue joined. 

At the trial before Lord Abinger, C. B. at the sittings at Guildhall, after last 
Trinity Term, it was in evidence, that a brewery in Portpool Lane was carried 
on by Gfeorge Wyatt, and the executors of a deceased partner, Edward Marks 
and Samuel Adams the plaintiff. The trade was so carried on imder the style 
and firm of George Wyatt and Co., from the 1st of January, 1828, to the 6th 
oi November, 1829. 

In February, 1829, the intestate JSin^/^y borrowed from the firm the sum of 
300/. to enable him to take a public house, and then gave the promissory 
note upon which this action was brought. 

In November, 1829, Henry Thompson became a partner, having purchased 
from the executors the interest of the deceased partner. The following notice 
was then inserted in the London Ckizette: — 

** Notice is hereby giveil that the brewery business lately carried on by the 
undersigned George Wyatt, with the concurrence of the undersigned Samuel 
Adams and E. Marks, as executors named in the last will and testament of 
Henry Wyatt, Esq. deceased on behalf of his son William Wyatt, at the es- 
tablished brewhouse in Portpool Lane, Gray*s Inn Lane, London, under the 
name, style, and firm of George Wyatt and Co., has this day ceased and deter- 
mined; and that the same will in future be carried on by the said George 
Wyatt, and the undersigned Henry Thompson, in copartnership, at the same 
brewhouse, in Portpool Lane aforesaid, under the name, style, and firm of 
Wyatt and J^mpson, All persons indebted to the said concern, are to pay 
their debts to the said Messrs. Wyatt and Thompson; ani all other persons 
having any claims or demands upon the said concern, are to send their respec- 
tive accounts thereof to the said Messrs. Wyatt and Thompson. Dated this 

6th day of November, 1829. 

** George Wyatt, 

** Samuel Adams, \ Executors of Henry 

" Edward Marks, ] Wyatt, 

** Henry Thompson** 
The plaintiff was a large creditor of both Wyatt and Co. and Wyatt and 
Thompson; and in April, 1831, he became security for Wyatt and Thompson, 
to their bankers, to the extent of 2500/. giving his acceptances to them for 
that amount; as a security to himself he received various notes and bills 
among which was the note on which this action was brought. In December, 
1831, Wyatt dJidiThompson became bankrupts < 
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George Wyatt was called as a witness for the defendant aad proved that the 
intestate, Bmgky, on the day of the date of the note, 10th February, 1829, bor- 
rowed of him 300/. money oi the firm of WyaU and Co,, and then gave the note 
sued upon. Afterwards, and after the dissolution of the firm of Wyait and 
Co., Thompson informed Bingley, that the plaintiff wished to have a new secu- 
rity instead of the note, and thereupon Bmgley accepted the bill mentioned 
in the plea, which was afterwards paid to Wyatt and Thompson, who handed 
over the amount to the plaintiff (a). "Hie Lord Chief Baron directed the 
jury that, as the plaintiff was a member of the firm, giving notice to their 
creditors to pay their debts to Wyait and TlnompooM, and as the note was at 
that time a debt due to the firm, he gave a sufficient anthority to Wyatt and 
T^lofi^Moii to receive payment, in other satisfieu^n of the note; andtiiat the siib- 
iequent indorsement of the note to Buufdey was, under the ctrcumstanoes, a 
fraud upon the defendant. 

Erie obtained a rule iitfi to shew cause why there shodd not be a new trial, 
on the ground of a 



Bompas, Seijt. shewed canse. — The plaintiff was a partner in a firm of 
Wyatt and Co., when the note was given ; that that note was given only as a 
collateral security, and not as a negotii^^ instrument to be transferred to, and 
enforced in the hands of other parties, ia evident from the circumstance of its 
being payable on demand; it was a mere collateral security for the loan; to 
have it treated otherwise would have defeated the very object of the transac- 
tion, whidi was an advance of money to Bimgley, to enable him to extend his 
trade. It may be conceded, that an indorsement of the note to a stranger, 
would have given him a right to sue upon it, but the plaintiff was a party to 
the original contract, and therefore conusant of the nature of it, and in receiv- 
ing an individual property in it afterwards he took it with notice of it, and 
with no better title than the original firm; and having, as a member of that 
firm, given an authority to the creditors to pay their debts to TJum^^som and 
Wyatt, he gave his sanction to Bingley to pay the debt to them. Indeed 
Wyatt, who received |he substituted Inll, still continued a partner as to the 
transaction of the loan; a dissolution determines a partnership only as to the 
fiiture. IParke, B. — Bingiey gave a negotiable instrument to the firm, who 
afterwards indorsed it to one of their number for a valuable consideration, that 
puts an end to the debt due on that instrument to the firm.] Coliiers v. 
Martin (b) shows that if a negotiable instrument had been transferred to a 
stranger, he might sue upon it; but, in this case, the plaintiff was one of the 
original parties ; and, therefore, as £ur as he is concerned the inherent nego- 
tiability of the instrument makes no difference. The indorsement was a l^id 
fraud, and such was the defendant's argument to the jury. Bmgiey ought 
to have had due notice. 



Erie and ChanHess, con/rd.-^The plea supplies a conclusive answer to the 
defendant's case; it admits tiie note to be the sole property of the plaintiff; how 



(a) The facts therefore^stand, that the 
original firm, to whom tKe note was given, 
was dissolved; that they gave a notice to 
their creditors to pagT their debts to Wyatt 
andil^ifMMoii^lhar after the notice and before 
any payiaeBfwM made in respect of the not^ 



the original firm indorsed it to one of their 
number, and that after that indorsement, by 
which the note ceased to be a debt to the 
firm, the maker paid the amount to Wyatt 
and Thampton. 
(t) 1 B. A P. 048. 
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then coidd a notice to pay the debts of the partnership to Wyait nnd Thompson, 
be an authority to Bingley to pay debts due to the plaintiff. Independently of this 
argoment founded on the admission on the record; the notice can mean only 
that the debts due continmng to Wyatt and Co., shall be paid to Wyatt and 
Thongmm* Indeed, if an agreement not to negotiate the note had been distinctly 
proved, it could not have affected the right of action on the note; to allow such 
a fact to have that effect would be to alter the terms of a written instrument by 
parol. Bingley must be supposed to be conusant of the nature of the debt he 
had created by making the note, that it was liable to be transferred from hand 
to hand, and he made the payment at his own peril ; he ought to have ascer- 
tained in whose hands the note was, when applied to for payment after the 
dissolution of the partnership. The case is analagous to that in equity, where 
the possession of land by a party having a charge on it at the time of the 
sale, is notice of the charge to the vendee. 

Cur. adv. vult. 
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Adams 

BlWGLET. 



Lord Abinobr, C. B. — ^I believe I directed the jury, that if they thought 
the indorsement to the plaintiff was subsequent to the notice to the creditors 
of the firm to pay their debts to Wyatt and Thompson, it was a fraud upon 
Btngky, Upon consideration, I am not disposed to support that direction to 
its full extent; I think if I had directed them that from that fact an inference 
of fraud might have been raised, and they had then found for the defendant, 
I cannot say I should then have been dissatisfied with their verdict. I agree 
if the plaintiff was a bond fide holder, he was entitled to recover. 

Parks, B. — ^It seems to me, that the plaintiff was the bond fide indorsee of 
the note; that there was no legal obligation on Wyatt and Co. not to sue 
upon it, however they might be bound in honour not to do so; the plaintiff, 
who received the note by indorsement, could not be in a worse situation than 
the parties from whom he received it. The notice that was given on the dis- 
solution of the partnership, extended to such debts as should continue to be 
partnership debts; and Wyatt and Thompson had no right, therefore, to re- 
ceive this debt, which had ceased to be a debt to the partnership by the 
indorsement to the plaintiff for value. It may be a question — as the pre- 
cise amount of the note, which was given originally for a loan, and which 
the plaintiff must be. taken to have known was so given, was afterwards 
received by the payment of a bill to Wyatt and Thompson, afterwards handed 
over by them to the plaintiff — ^whether the phdntiff might not have inferred 
that that sum was g^ven by way of exchange for the promissory note ; that 
question ought to be submitted to the jury. If he had reason to know from 
the similarity of the amount of the two notes, and from the circumstances in 
which Bingky was placed, he never having paid the original sum advanced to 
him on the security of the note, that both were for the same debt, the plaintiff 
could no longer sue on the note. The simple question will be, when the 
plaintiff received the amount of the 300/. bill, whether he did not know he 
received it by the ageny of Wyatt and Thompson in satisfaction for the 300/. 
note;— -if so of course he cannot sue on the note, otherwise he can. 



BoLLAND, B., — concurred. 



Rule absolute. 
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^-nrw' Kemp v. Hyslop and another. 

^*i«Tii*ued, J^OMPAS, Seijt, in Michaelmas Term, obtained a rule to show cause why 
puwuant to the an order of Bosanquet, J., should not be set aside. An action brought by 

4 *c. 67, re- ' *^® present plaintiff against one Jones, who had been arrested and had given 
turnabie hnme. bail, was tried before Tindal, C. J., at the last summer assizes for the county 
execution of Surrey. The plaintiff recovered a verdict, and the learned judge granted a 

thereof, ihe certificate for immediate execution. The plaintiffs issued a writ of ca. sa., 

bail cannot be t i r i_ 

iixed upon a made returnable immediately after the execution thereof, pursuant to the stat. 

"ndI?a'jSdge'« 3 & 4 W. 4, c. 67, s. 11. The writ having remained unexecuted a consider- 

order of non est able time, the plaintiff obtained a judge's order to the sheriff to return the writ 

Iwa Tfie'ba^l" ^^ ^^ ^^^Y^' '^^ sheriff thereupon returned the writ non est inventus, and the 

have notice of present action, which was against the bail, was commenced. Bosanquet, J., 

until the order made an order for setting aside the proceedings, on the ground that they were 

ia lodged at the prematurely commenced. 

with the writ, 
time when the 

MturlTablelfy Bompas, Seijt., supported the rule (a). 

the judge*a 

Semble, that Lord Abinger, C. B., now delivered the judgment of the Court. — A rule 
bail cannot be nisi was obtained in the last term to set aside an order of my brother Bosan^ 

fixed at all, ^ 

except where ^^^* by which the proceedings on a recognizance of bail were set aside as 
the old^fiJ* " *° irregular, and cause was shown. The feu^ts were these; — Judgment having 
returnable on been obtained on a trial at nisi prius in the vacation against the principal, a 
a ay certain. ^^^ ^^ capias ad satisfaciendum was sued out on the 14th of August, returnable 

immediately after the execution thereof, pursuant to the power given by the 
3 & 4 W. 4, c. 67, and on the same day was lodged at the sheriff^s office and 
entered in the pubHc book. On the 12th of September, the lord chief justice of 
the Common Pleas made an order on the sheriff to return the writ in six days, 
which was served on him on the 14 th, and he returned the writ on the same 
day, non est inventus. Proceedings were thereupon had against the bail, who 
apphed at chambers to set them aside ; and my brother Bosanquet, after taking 
time to consider, made an order to that effect, being of opinion that the bail 
were not regularly fixed. The question is, whether this order was right; and 
we are of opinion that it was. If no judge's order had been made to return 
the writ of ca. sa., there can be no question but that the bail would not have 
been fixed, for the writ itself would not have been returnable, and until then 
the bail are not liable ; and, indeed, it never could have been returnable at all 
until the principal had been taken, and then the bail would have been dis- 
charged by the act of taking the principal. 

But it is said, that the judge's order to return the writ has the effect of 
making it returnable at the time stated in the order, and that time having 
elapsed, and the writ having been lodged in the office more than four clear 
days before that time^ the bail are fixed. To this it is answered, first, that the 

(a) The points made in argument fully appear in the judgment. 
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jndge had no power to make such an order, and that it is a mere nullity; and, Exch''nufr, 
secondly, that, if he had, still the bail have not had the advantage allowed Kemp 
them by law, and are not fixed. ^'• 

With respect to the judge's power to issue the order, it was contended that 
finch power was given either by the 2 W. 4, c. 39, s. 15, or, by imphcation, 
by the 3 & 4 W. 4, c. 67, which first makes a capias ad satisfaciendum return- 
able immediate^ and which, by the title, appears to be an act to amend the 
former act; or, lastly, that the order was authorized by the general jurisdic- 
tion of the Court over its own process. But, admitting that such an order was 
legal on one of these three grounds, (and we are disposed to think it was a 
legal order, for the purpose of compelling the sheriff to notify, by his return, 
what he had done with the writ,) we do not think it can have the effect of 
altering the time when the writ is returnable; and if it had such effect, we are 
of opinion that the bail could not be fixed until notice of that order was given 
to them, or at least until the order was lodged at the sheriff's ofiice with the 
writ, and an entry made of it in the pubhc book, and that for more than four 
days at least before the time at which the order made the writ returnable; for, 
if the order has the effect of making the writ returnable at a different time from 
that at which it was originally returnable, the bail have a right either to be 
informed when the writ is so made returnable, by actual notice, or to have the 
power of ascertaining it on the usual search in the office, so as to be able to 
render their principal before the return-day of the writ, (at which time it is a 
matter of right to render their principal,) and to have four dear days to enable 
them to do so. 

It may, indeed, be well doubted whether bail can be fixed at all, except by 
process oi ca. sa. in the old form; if they could be, it would be productive 
of much hardship to them. The rule is, that the writ must be in the office four 
days exclusive before the return-day and the four last days; and the bail, being 
bound to search the office, could protect themselves by an actual search during 
term, and for four days before it, under the old process. But if the optional 
process given by the recent act, with a judge's order for its return, is sufficient 
to fix the bail, they cannot be safe without a perpetual search de die in diem in 
the sheriff's office, in vacation as well as in term; and it is very questionable 
whether the power given by the act could have been intended so materially to 
prejudice the situation of bail. We cannot help thinking that therejs a great 
weight in this objection, and it will be well to avoid it in future by issuing the 
M. 9a, in the old form, returnable in term, in those cases where it is intended 
to proceed against the bail ; in the present case, however, we are of opinion, 
that the bail ought to be reheved, because, even supposing it competent for a 
plaintiff to proceed to fix his bail, by the new form of writ, and supposing the 
judge's order to have the effect of altering the time when the writ was return- 
able, the bail have never been informed, or had the proper means of inform- 
ing themselves of the time when the writ was returnable. The rule so made 
must, therefore, be discharged, and it must be with costs. 

Rule discharged. 
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GuNTER V. M'Tear and others. 



On moving 
for a commis- 
sion to exam- 
ine witneftses 
an affidavit, 
not giving 
the names of 
the proposed 
witnesses, nor 
any description 
by which they 
niay be known, 
is not sufficient. 



ROWLING obtained a rule to shew cause why a commission should not 
issue to examine witnesses in Jamaica. In assumpsit for the breach 
of an agreement to employ the plaintiff as a supercargo of a vessel, the 
defendant pleaded, 1st. the general issue; 2ndly, that the plaintiff had been 
guilty of inmioral, corrupt, and improper conduct, which rendered him 
unfit for the emplo3nnent mentioned in the declaration, and which did not 
come to the knowledge of the defendant until after the making the agree- 
ment. The affidavits, in support of the motion, stated that the deponent was 
informed that the plaintiff had been guilty of criminal conversation with a 
married lady in Jamaica, and that the issue to be tried would be, whether or 
not the said plaintiff had been guilty of such immoral and improper conduct, 
and that several persons, whose names were unknown to deponent, resident in 
Jamaica, were material and necessary witnesses, and who would not, as depo- 
nent beheved, be in England before the trial. 

Butt shewed cause. — ^The affidavit is too vague : it does not stato the names 
of the witnesses, nor give any description of them. • 

Per Curiam. — ^The application is rather for a commission to inquire for 
witnesses than to examine them. Rule discharged. 



FosBRooKE V. Holt. 



Diet, A 
suggestion on 
the record Ih 
not neceKsary 
to entitle a ma- 
gistrate to dou- 
ble C08t8 in 
cases within 
the Stat. 7 J* !• 
c 5. 

A plaintiff 
having on dis- 
continuing an 
action against a 
magistrate of- 
fered to submit 
to the taxation 
of double costs 
and to pay the 
amount taxed, 
the Court dis- 
charged^ with 
costs, a rule to 
enter on the 
roll a suggeo- 
tion for double 

C0S19. 



TJ0GGIN8 shewed cause against a rule obtained by Cresswell, to enter 
a suggestion on the roll to entitle the defendant, a magistrate, to double 
costs, on a discontinuance. Single ecosts had been taxed for the defendant. 
The affidavits, on the part of the plaintiff, stated that an apphcation, having 
the same object, had been made to a judge, who had declined to intefere, and 
that the plaintiff then offered to pay double costs ; but the defendant had re- 
fused to accept them unless the plaintiff would consent to a judge's order that 
a suggestion should be entered CNEi-ihe roll. 

Cresswell. The defendant is entitled to double costs, by the stat. 7 J. 1, 
c. 5, and to have a suggestion entered on the roll, to authorize the master in 
allowing them. [Parke, B. — It is not necessary ; the case is not like that where 
suggestions are entered imder Court of Conscience Acts, where the situation 
of the parties is altered, for which a sufficient authority ought to be shewn.] 

Lord Abinger. — I think this rule ought to be discharged with costs. 

Parke, B. — A very unnecessary application has been made; the plaintiff 
offered, before the apphcation, to pay double costs. 



Rule discharged with costs, plaintiff undertaking to pay 
doiJ)le costs. 
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Doe dem. Earl of Falmouth v. Alderson. Ejuchcquer, 



Tl/fANNING obtained a rule to shew cause why the interlocutory judgment . A rin-bound 

jLwJL ^ ^ *' ** ^ 18 a mere ease- 

in this action of ejectment, for lands and rivers in Cornwall, should not ment, for which 

be set aside. The judgment was signed for want of a consent-rule ; the defendant JJ^^o^ bj*°' 

had entered into a consent-rule to defend " a certain tin-bound, (described by brought. 

abuttals,) containing a certain mine/' 

Butt shewed cause. — ^The judgment was signed regularly. The defendant 
cannot be allowed to defend for a tin-bound, which is a mere easement, a 
right to enter and mark out bounds, in order to work the mines underneath. 
Th§ plaintiff has a right to maintain ejectment to get possession of the surface, 
notwithstanding the existence of a tin-bound. 

Lord Abinger, C. B. — If the defendant is in possession of a mine within 
the tin-bounds, he may defend it by that name. 

Parks, B. — A tin-bound gives no possession of the surface ; if the party 
is prevented from having access to his mine, he may bring an action for the 
disturbance. Rule discharged with costs. 

The defendant had leave to amend on payment of costs. 



Brill t- . Crick. 

A SSUMPSrr. The declaration stated that, before the making of the pro- In pursuance 
mise and undertaking, and the promissory-note of the defendant, as ^JJJJ ^5e in 
thereinafter mentioned, an action had been brought in the Court of Exche- consideration 
quer, wherein the present plaintiff was plaintiff, and John Robinson the defen- ment of the 
dant; that issue was joined, and such proceedings had, that, at the assizes trial of a cause, 
held at Chelmsford, in and for the county of Essex, it was ordered by the and his attor- 
Court, by and with the consent of the parties, their counsel, and attomies, "®J gave a joint 
that the trial of that cause should be postponed until the then next assizes, missory-note, 
and that the said John Robinson should pay the costs of the day, (to be taxed,) ™eiljnent sti- 
and give security to the satisfeu^tion of R, B. on or before the 12th day of pulated should 
March then instant, for the damages and costs, if any, to be recovered in curiiy fo/ «iy** 
that action. And thereupon, heretofore, to wit, on the day and year last damages to be 
aforesaid, by an agreement then made and entered into between George Shaw, to be given up 
the attorney for the plaintiff, and the present defendant, the attorney for the '^ t**\'?!-^*^" 
said /. Robinson, the said George Shaw, and the now defendant, did thereby verdict. Im- 
agree and declare, that the said cause, &c. &c. should be, with the consent Sh^noteVls" 

sig ed, an in- 
dorsement, not signed by the parties, was made upon it, stating that the note was given upon 
the condition mentioned in the agreement: — Held^ that the indorsement formed no part of the 
note, therefore there was no contingency in the terms of it, and that it was consequently admit* 
sible in evidence, stamped as • promissory note. 

2i2 
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of the plaintiff postponed, and the order of Nisi Prius, thereto annexed, made 
accordingly, upon the following conditions; that is to say, that the present 
defendant, as the said /. Robinson's attorney, and the said /. Robinson, should, 
in pursuance of such order and condition, and in consideration oi such post- 
ponement as aforesaid, sign a promissory-note, payable to the plaintiff, for 
the sum of 500/., the amount of damages laid in the declaration in the. said 
cause; and it was thereby agreed that the said note should remain in the cusr 
tody of the said George Shaw, until the trial of the said cause, the said George 
Shaw undertaking not to permit the said note to be negotiated in the interval; 
and the said George Shaw undertook, that if a verdict and judgment should be 
obtained by the said /. Robinson, or the said plaintiff should ultimately be 
nonsuited, the said George Shaw should dehver up, to the present defendant, 
the said promissory-note, without requiring payment of the sum secured, or 
any part thereof ; and it was further agreed that, in case the plaintiff should 
obtain a verdict and judgment, the said promissory-note should be immedi- 
ately enforced for the full amount of damages found or given for the plaintiff, 
with costs to be taxed by the proper officer. The declaration then averred, 
that in pursuance of the said agreement, and for the consideration aforesaid, 
the defendant and the said /. Robinson did afterwards, to wit, on Slc, sign 
and deUver to the said plaintiff a promissory-note, dated the day and year last 
aforesaid, whereby they jointly and severally promised to pay to the plaintiff, 
or order, 500/. on demand; and by a memorandum there indorsed on the back 
of the said note, it was declared by the defendant and the said /. Robinson, 
that the said note was given upon the conditions mentioned in the said agree- 
ment, and in pursuance of the said order of Nisi Prius. The declaration fur- 
ther averred the recovery of a verdict and judgment in the Court of Exche- 
quer, for the sum of 436/. 12^. 6d. and costs, whereof the defendant had no- 
tice ; and alleged, as a breach, that neither the defendant nor the said /. Ro- 
binson had paid the sum of money in the promissory-note mentioned, nor the 
damages and costs, &c. 

The plea, after setting out the agreement, alleged that the written instru- 
ment, called in the declaration a promissory-note, was in the words and 
figures following; 

£500 12 March, 1835. 

We jointly and severally promise to pay to Miss EL H, Brill 
or order, the sum of £500 on demand : 

John Robinson 

John Crick. 
And that the memorandum entered thereon, as in that behalf in the declaration 
alleged, was in the words following, viz. 

" This note is given upon the conditions mentioned in the memorandum of 
agreement hereto annexed, (meaning the said memorandum of agreement 
hereinbefore particularly mentioned,) and in pursuance of the order of Nisi 
Prius hereto annexed, (meaning the order of Nisi Prius in the said declara- 
tion first mentioned.) The plea then alleged that the instrument in the de- 
daration mentioned, was stamped as a promissory-note, and not as an agree- 
ment ; without this, that the said defendant promised in manner and form as 
in the declaration is alleged. The second plea traversed the making of the 
promissory-note. 
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At the trial, before Alderson, B., at the sittings at Guildhall, in this term, JExcheguuer, 
the plaintiflf produced the promissory-note with the agreement annexed; it Brill 
was in evidence that the indorsement was written immediately after the signa- «• • 

ture of the note; it was not signed by the parties. The defendant objected 
that the note formed part of the agreement, and could not be received without 
an agreement stamp ; and that it was moreover invalid as a note, as being 
payable upon a contingency; the learned judge overruled both objections, and 
the plaintiff obtained a verdict for 436/. I2s, 6d. 

Thesiger now renewed the objections. — ^The indorsement on the back of the 
note was a part of the transaction, and with the annexed agreement qualified 
the effect which a note would have had alone, and the only rights of the 
plaintiff were those arising upon the whole contract; it therefore became ne- 
cessary that the writings should be stamped as an agreement to be receivable 
in evidence. [Alderson, B. — ^The indorsement was not signed by the parties. 
Lord Ahinger. — ^Your objection is that the instrument was not a promissory- 
note ; but it was clearly a promissory-note made in pursuance of an agreement 
quite collateral to the note.] Leeds v. Lancashire (a) and Hartley v. Wilkinson (b) 
are strong authorities to shew that where there is an indorsement, similar to 
the present one, providing that, upon a certain contingency, the note shall 
not be paid, it ceases, at all events as between the parties, to be a promissory- 
note. The whole act of the making the instrument was in fieri when the 
instrument was made, and therefore the indorsement is a part of the note. 
[Parke, B. — It is perfectly clear the agreement was never intended to alter 
the state of the note. The indorsement was a mere ear-mark to shew that 
it was the note alluded to in the agreement. Alderson, B. — In Leeds v. 
Lancashire (a) and Hartly v. Wilkinson (b), an indorsement had been put on 
the note before it was signed, and Lord Ellenborough says, in Stone v. Met^ 
calfe(c), that it is part of the defendant's proof to shew that it was so put.] 

Rule refused. 

(a) 2 Camp. 205. (c) 4 Campb. 217. 

(6) 1 Campb. 128. 

Thorp v. Cole and others, (a) 

If an award is 
bad an to the 

"TiEMURRER to a plea. Assumpsit on an award. The declaration stated, principal nub- 
" That by a certain agreement, made and entered into between the said ince***it cannot 

Simon Cole and Thomas Mehew, Ithe defendants, therein described as church- be supported as 

to matters 

(a) This case was decided in Trinity term, and was omitted in its proper place. merely ancil- 

^yiary to it. 
A submission to arbitration between the defendants, who were church w dens and over- 
seers, of the one p^rt, and the plaintiff and one E, T. of the other part, recited, that a poor 
rate had been made, in which the plaintiff and B. T, conceived themselves to be overrated, * 
and had given a notice to appeal ; and that the said parties, in order to put an end to all ftir* 
ther expenses and litigation respecting the poor rate, and to ascertain the subject and equality 
or inequality of the poor ratt>, as far as regarded the plaintiff* and E. 7., agreed to leave the 
matter in difference, and all things relating thereto, to certain arbitrators, in consequence whereof 
no appeal was entered. The defendants, as far as they lawfully might, did, for themselves 
and their successors, and the plaintiff and E. T did agree to abide by the award of, &c., who 
were named to award of and concerning the above-mentioned matters in difference, and of and 
concerning the costs and expenses of the agreement of reference and counterpart, and of the 
notices of appeal, and preparations to resist the appeal, and all matters thereto rdating: the 
costs of the arbitration were to be in the discretion of the arbitrators. 

The arbitrators awarded that the defendants should pay to the attorney of the said plaintiff* 
and B. T, the sum of 16/. 12f. and the amount Of the costs of the said attorney attending tb6- 
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wardens and oyeneerv- of the poor of tiie parish of Hobfwdl with 7Wi&^- 
wortkf in the county of HwUiagdomt ci the one part; and the plaintiff, of the 

same jdace of the other part; after reciting, that on or about the 20th day of 
Jamuaj, then last past, a rate was made and aDowed for the rdief of the poor 
of the abore-named parish, and that the said jdaintiff and Edward Thorp Yiere 
respectively rated for several messuages, cottages, lands, pastmne doses, and 
garden groond, there, in aid of the same rate: and that the said plaintiff and 
Edward Thorp, conceiving themsdves to be over-rated for the said property, 
and much more in proportion than several other parishioners named in dieir 
respective notices of appeal therinafter mentioned, f<»' their messuages, lands, 
and heraditaments there; and conceiving the said rates in many other respects 
to be nnjnst, unfair, and partial, did, on the 26th day of March the last, se- 
verally give a notice to the defendants, the above-named churchwardens and 
overseers, of their respective intentions to vpffeal at the next general quarter- 
sessions of the peace for the county of HwUimgdoM, against the said rate or 
assessment, and alleging in their respective notices, certain specified grievances 
and grounds of complaint. And that the defendants, the said churchwardens 
and overseers, believing the said rate to be a fear and equal one, did intend to 
defend the same; but in consequence of the said parties thereto agreeing to 
leave the examination of the said rate, and all matters in dispute between them 
as stated in the said notices, to arbitration, as thereinafter mentioned, no appeal 
was entered with the clerk of the peace for the said county against the said 
rate, as by law was required. And that the said parties, in order to put an 
end to all further expenses, and to prevent litigation respecting such poor's 
rate; and in order to settle and ascertain the subject of the said poor's ratea^ 
and the equality or inequality therof , so fsu* as the same rdated to the charges 
therein made on the said plaintiff and Edward Thorp respectively, as com- 
pared with the rate made on the property occupied by Simon Cole, Samuel 
Thorp, Richard Daintree, Joseph Crosen, and the several other persons named in 
the said notices of appeal; they had agreed, and did thereby agree, to leave 
the same matter in difference between the said parties thereto, as stated in the 
said notices of appeal, and all things relating thereunto, to the order, arbitre- 
ment, and final award of William Abbott, of Eynesbwry, in the said county, 
auctioneer; and Robert Daintree, of Ridley with Fenton, in the said county, 
farmer ; and Thomas Bowyer, Buckden, in the said county, com factor; as there- 
inafter was mentioned, the said agreement witnessed that the said defend- 
ants, as far as they lawfully might or could, as such chm-chwardens and over- 
seers, did thereby for themselves and their successors, and they the said plaintiff 
and Edward Thorp, did thereby for themselves, severally and respectively, and 
for their several and respective heirs, executors, and administrators, mutually 
promise and agree, to and with each ocher, that they the defendants, the said 



arbitraUon, and that the defendantR should pay to A. and P. 20/. 4t, for their costs of attend- 
ing the reference and of drawing; the agreement of reference; and as to the co^ts of the award, 
that the defendants should pay 67/. ]9«. to A. and P. ; andtthat the defendants should in future 
deduct firooi'the future rates upon the plaintiff,' the lum of ](w., and return to him 10«. for every 
rate granted and paid since the contested measure of rating had been in operation : and the 
award directed, that as there was a dispute as to the quantity of a lake, that it should be ascer. 
uined by the parish, and the rate altered agreeable to a certain fee per acre fixed in a schedule 
to the award : and that 5«. should be deducted from all future rates and returned from the past 
rates; — Held^ that the award was bad and invalid as to the regulation of the amount of rate to 
be paid to the plaintiff; and, per Lord Abinger and BoUand^ B., that the other matters were but 
ancillary, and that therefore the award was Dad aluigether. 

Held^ by Parke^ B., ditserUUfUe, that the award as to the other matterg was distinct and 
ezprowed with sufficient ceriainty, and therefore^ood str to part. 
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ehurchwardens and overseers, and the said plaintiff and Edward Thorp and each Bxchequer, 
fuid every of them, should and would, from time to time, and at all times 
thereafter, obey, abide by, perform, fulfil, and keep the award, order, final end, 
and determination of the said William Abbott, Robert Daintree, and Thomas 
Bowyer, or any two of them elected and named as aforesaid by the said parties 
in difference, to award, order, and determine, of and concerning the above- 
mentioned matters in difference, and of and concerning all and every the costs, 
charges, and expenses of the said agreement, and of the coxmterpart thereof, 
and of the said notices of appeal, and of the said churchwardens and overseers, 
in consequence of such notice of appeal, and of their preparations to resist 
such appeals, and to support the said rate, and of all and every matters relating 
thereto respectively, so that the said arbitrators, or any two of them, should 
make and publish their award, order, or determination of and concerning the 
premises, in writing under their hands, ready to be delivered to the said 
parties, or either of them requiring the same, on or before the 5th day of May 
then next ensuing the date thereof. And the said parties thereto further 
agreed, that the costs of the said arbitration and award to be made in pursu- 
ance thereof, should be in the discretion of the said arbitrators, or such two of 
them as might give in their award concerning the same, who should award, by 
ifhom, to whom, and in what manner the same should be paid. And it was 
thereby further agreed, by and between all the said parties to that agreement, 
that that agreement and submission to arbitration should be made a rule of his 
Majesty's Court of King's Bench at Westminster, to the end that the said 
parties in difference should be finally concluded by the said arbitration, by the 
said agreement intended, pursuant to the statute in such cases made and pro- 
vided. And afterwards, to wit, on the day and year first aforesaid, in consi- 
deration that the plaintiff, at the special instance and request of the defendants, 
had there undertaken and faithfully promised the defendants to perform and 
fulfil the said agreement in all things therein contained on the plaintiffs' part 
and behalf to be performed and fulfilled; they the defendants undertook, and 
then faithfully promised the plaintifi^, to perform and fulfil the said agreement 
in all things threin contained on the defendants' part and behalf to be per- 
formed and fulfilled. And the plaintiff in fact saith, that the said William 
Abbott, Robert Daintree, and Thomas Bowyer, did, afterwards to wit, on the 
day and year first aforesaid, take upon themselves the burthen of the said award 
and arbitrement; and afterwards, and before the 5th day of May, in the year 
of our Lord, 1834, it was further mutually agreed between the defendants and 
the plaintiffs, and the said Edward Thorp, that the time for the said arbitra- 
tors making their said award should be enlarged until the 5th day of Jwm, 
A. D. 1834. And the plaintiff, in fact, says that the said William Abbott, 
Robert Daintree, and Thomas Bowyer, did afterwards, to wit, on the 5th day of 
May, A. D. 1834, by writing under their hands, enlarge the time for making 
their award unto the said 5th day, of June, in the year of our Lord, 1834; and 
they did afterwards, and before the said 5th day of June, a. d. 1834, to wit, 
on the 14th day of May, in the year of our Lord, 1834, make and publish their 
award in writing, under their hands, of and concerning the premises and mat- 
ters to them referred as aforesaid, ready to be delivered to the said parties, or 
either of them requiring the same, whereby they the said William Abbott, 
Robert Daintree, and Thomas Bowyer, did award, afljudge, and declare, that the 
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Exchequer, defendants should, on delivery of that award, weU and truly pay or cause to be 
paid, unto Thomas Escoline Fisher, attorney to the plaintiffs, and Edward Thorp, 
the sum of 16/. 12^., his bill already delivered, and the amount of the costs and 
charges of the said Thomas Escoline Fisher attending that arbitration, and of 
the procuring the signatures of his said cUents and the other parties to the said 
enlargement of time; and they did hereby further direct that the defendants 
should deduct from the amount charged upon the plaintiff in all future rates, 
the sum of 10^. of lawful money of Great Britain and Ireland, and return to 
him the plaintiff the sum of 10*. of lawfcd money aforesaid, for every rate 
granted and paid by him, the plaintiff, since the then scheme had been in oper- 
ation. Of which said award the defendants, afterwards, to wit, on the 14th day 
of May, in the year of our Lord, 1834, had notice, and the said award was 
then delivered to them; yet, the defendants, although often requested so to do, 
have not, nor hath either of them, as yet paid, to the said Thomas Escoline 
Fisher the said sum of 16/. 12^., his said biU delivered, or any part there<tf ; 
and although the costs and charges of the said Thomas Escoline Fisher attend- 
ing the said arbitration, and of procuring the signatures of his said clients end 
the other parties to the said enlargement of time, amounted to a large sum, to 
wit, 4/. 185. 6d., whereof the defendants afterwards, and after the making and 
delivery of the said award, to wit, on the 16th day of May, in the year of our 
Lord, 1834, had notice, and were thereupon requested by the said Tkomtm 
Escoline Fisher to pay him : yet they did not, nor would then, or at any other 
time, pay him the same, or any part thereof; but they so to do have, and each 
of them hath, hitherto whoUy neglected and refused, &c. And the plaintiff, ill 
fact, farther saith, that although before the making and entering into the said 
first-mentioned agreement, divers, to wit, 100 rates, had been granted and 
paid by the plaintiffs, since the scheme existing at the time of the shaking of 
the said award had been in operation, so that under and by virtue of the said 
award the defendants became liable to return and pay to the plainti^ a large 
sum, to wit, 50/., being the sum of 10^. for every rate so granted and paid as 
aforesaid, of which premises the defendants, afterwards, and after thp making' 
and dehvering of the said award, to wit, on the 16th day of May, A. D. 1834, 
had notice; yet the defendants have not, nor hath either of them as yet fetumed 
or paid to the plaintiff the said sum of 50/. or any part thereof; but have, and 
each of them hath, hitherto wholly neglected and refused, and still neglect and 
refuse so to do, to the damage of the plaintiff of 200/. ; and therefore he brings 
his suit, &c. 

Plea: — ^That the said agreement in the declaration first above mentioned 
was and is in the words following (that is to say) [setting out the submission 
stated in the declaration.] And the defendants further say, that the said 
supposed award in the declaration mentioned, was and is in the words fol- 
lowing (that is to say). To all to whom these presents shall come: We, 
William Abbott, of Eyersbury, in the county of Huntingdon, auctioneer, 
Robert Daintree, of Ridley with Fenton, in the said county, farmer, and 
Thomas Bowyer, of Buckden, in the said county corn-factor, send greeting : 
Whereas by a memorandum of agreement (recital of the before-mentioned 
agreement of reference, and the enlargement of the time for making the 
award). Now, know ye, William Abbott, Robert Daintree, and Thomas 
Bowyer, having taken upon ourselves the bujthen of the said reference, and 
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liaving been attended by tiie said parties and thebr respective attorneys, 
and having examined and didy considered the allegations, vouchers, proofs, 
and evidence of the said parties respectively ; do make and publish this our 
award in writing, of and concerning the matters to us referred, as follows^ 
(that is to say,) We do hereby award, adjudge, and declare, that the said Simon 
fJoie, &c. (the defendants,) their executors, and administrators, shall, on deli- 
very of this our award, well and truly pay or cause to be paid onto Tkomas 
EscoMme FMer, attorney of the said William Thorp and Edward 2%orp, his 
executors or administoators, the sum of 16/. 12^., his bill already delivered, 
and the amount of the costs and charges of the said Thomas Escolime Fisher, 
attendi]^ this arbitration, and of procuring the signatures of his said clients 
and ^km oth» parties to tiie said enlargement of time. And we do further 
ttwssd, order, and direct, that the said Simon Cok, &c. (the defendants,) 
ihm executors, and administrators, sImJI on Die same day well and trcdy 
pay, or cause to be paid, unto Messrs. Allpress and Lawrence, the sum of 
90/. 4t. for the costs and diarges of the said Messrs. Allpress and Lawnmee 
attending this arbitration, and of the said recited memorandum of agree- 
ment entered into between the said parties ; and as to the charges of us the 
arbitrators, and the costs and charges of our award, we do further award» 
order, and direct, that the said last-named Simon Cole, &c. (the defen- 
dants^) shall forthwith, on delivery of this our award, pay the sum of 57/. IBs. 
to the said Messrs. Allpress and Lawrence, at tiie time aforesaid. And we 
direct that the said Simon Cole, &c. (the defendants,) do deduct from the 
amount charged upon the said William Thorp, in all fiature rates, the sum of 
lOt. lawful money of Great Britain and Ireland, and return to him the said 
WWam Thorp the sum of lOs. of lawful money aforesaid, for every rate 
granted and paid since the present scheme has been in opei^tion. 

And we do farther direct, that as a dispute is made with regard to tile 
quantity dT the lake occupied by the said William Thorp, that tiie quanflty 
be ascertained by the parish, and the rate altered accordingly, agreeable to 
^e price per acre, as set against the said lake by us in Schedule A. AAd we 
do bereby direct, that the said Simon Cole, &c. (the defendants,) di/ deduct 
4pom the amount charged upon the said Edward Thorp, in all Aifure rates, 
the sum of 5«. df lawful money aforesaid, and return to him the ivan of 5s, of 
lawful nioney aforesaid, for every rate granted and paid by hfiin the said Ed^ 
ward Thorp, since the present scheme has been in operaticfn. As witness our 
hands, &^. And the defendants, in fact, say that the said award is bad and 
void in lair, and this they are ready to verify, &c. 

Demurren.^T'TksX the said plea is not sufficient in law, and for causes of de* 
murrer the pl^tiff saith, that the said award is a good and sufficient award in 
law : and also^, for that the said plea is bad, inasmuch as it attempts to put in 
issue to be tn^fi by a jury, matter of law, namely, the sufficiency or insuffici- 
ently of the sai^ award: and also, for that the defendant, instead of pleading 
the insufficiency of the said award, should have demurred ; and for that the 
said plea irm other respects bad and insufficient, &c. 

• Erie, for the plaintiff. — ^The award is good. Thefe was no attempt to refer 
the question of the validity of the rate; it was, in fact, an agreement to submit 
the lands to survey, and thus to determine what the proportion was between 
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the rate-payere, as a guide to fdttire aj^peals; the chtirchwardens agreed 
quoad this one appeal, if it were foiind unequal against the plaintiff, to return 
to him the surplus over his just^share of the parochial hurdens. The agree- 
ment of suhmission, so far from shewing an attempt to impugn the vali- 
dity of the rate, on the contrary, ahandons the ohjection, in consideration 
that the churchwardens will dehors the rights upon the rate, undertake 
to do justice to the plaintiff, hy the return of any excessive rate received fixMn 
him. There is nothing illegal in this agreement ; in fact both parties benefit — 
the churwardens, in getting an objection waived to a rate, which might, 
except as to the plaintiff, be perfectly fair; whereas a quashing of the rate 
would merely determine what he ought not to pay, leaving the great questicm 
still open to expensive litigation. The very submission recites the withdrawal 
of the notice of appeal, and consequently the rate became ipso facto irrevocably 
valid. [Lord Abinger, — I think the Court are all agreed, that the award is 
not valid on that point.] \_Parke, B. — ^Your argument must be, that the 
parties knew that the award could not be binding on this point, but that the 
parties only submitted as far as in law they could submit, and, therefore,, 
that the consideration agreed for is given on aU points.] That is a valid 
argument; one point the parties refer only as far as in law they can refer;; 
but then there are other substantive points to be determined, viz., who shall 
bear the expense of the proceedings preliminary to the appeal, and who shall 
pay the expense of the award, the eiq[>ense of the arbitrator's opinion upon the 
relative liabihty of the plaintiff to pay rates. Assuming that the award is 
not binding as to the quantum of the rate, . still it is valid as to the other 
points ; and the rule that an award may be good in part, and bad in part, ap- 
plies ; nor can it be said that the good part is merely incidental to the invalid 
part; it is substantially distinct. The parties refer the part upon which the 
arbitrators may make a valid award, with a full recognition that on another 
point the award may in law be invalid. 

Kelly, contrh. — Several matters are referred upon one single consideration* 
which is, that the question of proportion shall be determined ; the other points 
are merely incidental; and can it be said that a party shall be bound by a 
determination of the minor points attendant upon a question, where the award 
is invalid on that question itself, that question, to have, which determined, was 
the inducement to submit to the arbitration? It is assumed on the other side, 
without foundation, that the parties knew that the award would, be in any 
respect invalid. \Parke, B. — Supposing the part as to the rate to be void, 
is not tiie submission to do one thing, which by law may be done, and another 
which cannot?] If a party undertake, in consideration of a promise, to do 
two things, if by law he can do only one, the party does not get the consi- 
deration of his undertaking. [Parke, B. — How does that question arise? The 
churchwardens submit as far only as in law they may.] That is merely a 
cautious eiqpression to give the full legal effect to the submission. [Parke, B. 
Though the consideration be void as to part, the promise is stiU binding. 
We decided that point the other day (a).] [Lord Abinger. — Suppose a man 
were to promise in consideration of two things, one possible and one impos- 



(a) King v. Sears, ante 24. 
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sible?] If clearly impossible, possibly that part might be rejected. [Lord 
Abinger, — ^No part of this consideration is illegal or immoral; it is simply in- 
capable of being carried into eflFect.] The defendant may, however, support 
his position that the award is bad in law, without discussing this question. 
The substantial subject of reference is the proportion of the rate; the other 
matters are merely ancillary to it. Biddle v. Dowse (b) is a very strong 
authority. The court of King's Bench, sitting as a court of error, and 
giving a deliberate judgment, held, that " if the submission fails as to one 
important part, it cannot stand as to the residue." In the course of that 
judgment it is observed, that " a person may be willing to submit a suit 
and all other matters to reference, and yet not willing to submit other mat- 
ters, and leave the suit to proceed." The inducement to submit to a 
reference may be well supposed to be the determination of all matters in 
difference between the parties; if that cannot be effected, the parties ought 
to be remitted to all their prior legal rights. If this were not so, there 
might be a reference, at N. P., of two cases, and though there were no 
valid award as to one, yet the other might be decided. The costs of the 
reference too are referred with the other matter, and how can the award be 
valid as to them, if it fail in the principal matter, on which they are at- 
tendant? In this case there certainly would have been no submission, if it 
had not been desired to settle the point respecting the rates ; the submission 
as to that point is altogether null, and the submission of the other points 
is nulhfied with it. The award is bad too, in not determining the relative 
quantity of the lake, which was the subject of rate^ That is to be decided 
by a person over whom neither the arbitrators nor the Court have any 
control. 
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Erie, in reply. — If the award is bad as to part, it is nevertheless good 
as to the other part which was distinctly contained in the submission. The 
costs of preparing for the appeal are certainly a distinct matter of reference ; 
and as to the costs of the award they may be considered in the same light as 
if the parties had agreed to take an opinion, and had submitted at the same 
time the question, who should pay for the opinion. The award is sufficiently 
certain as to the pond, which, it is directed, is to be measured at the cost of 
the parish. [Parke, B. — ^A direction has been held sufficient, that the costs 
should be ascertained by the officer of the Court.] 

Cur. adv. vult. 

The judges differing in opinion deUvered their judgments seriatim. 

BoLLAND, B. — ^The question, in this case, is raised by a demurrer to the 
plea. The action was brought by the plaintiff upon an award, and it will be 
necessary for me to refer fully to the pleadings. (The learned baron here 
stated the declaration.) The defendants in their plea admitted the submission 
and award and set both out fully, and concluded, — " And the defendants in 
fact say, that the award is bad, and void in law ; and this they are ready to ve- 
rify." It does not appear to me that the plea is objectionable, either in substance 
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or form : but then the qaestion which the Coart has to decide is, whether tt 
award can be supported? and I am of opinion that it cannot, as much th 
greater part of the subject matters referred are such as the parties could not 
by any agreement between themselves, without the intervention and authorit 
of the justices in quarter-sessions, submit to the decision of arbitrators. I an 
aware that appeals against poor's rates, when the matters in dispute can Ix 
more satisfactorily discussed and inquired into before a private tribunal, ktk 
frequently, by the consent of the parties litigant and with the sanction of tiii 
justices after such appeals are entired, referred to a competent person or per- 
sons to make his or their report to the Court, to give it information, anc 
guide its judgment; but the magistrates only can decide between the parties 
Rex V. Justices of Northampton, (Cald. 30,) and Rex v, Nutland, (Burr. Si C 
793.) In the cose before the Court, the plaintiff appealed against the rate, 
not on the ground solely of being overrated for the property in his occupa- 
tion, with reference only to the value of that property, but his farther com- 
plaint was, that he was overrated with respect to and in comparison with the 
other sums at which other persons named in his notice of appeal were assessed. 
Those persons were no parties to the reference ; the award of the arbitrators 
could not be binding upon them : and as I am of opinion that the arbitrament 
could not in law be made available in favour of the plaintiff, either as against 
the churchwardens and overseers, the defendants, the parishioners then being, 
or future parishioners, or the successors in office of the defendants, the award 
cannot in any part be supported, but is in my judgment altogether void, 
There is no sufficient consideration for the promise alleged in the declaration. 
Nothing appears to show a legal obligation to abide by and perform the award; 
such legal obligation must arise out of a valid and competent submission to 
the authority of the arbitrators, and that authority does not exist here. Upon 
this point, the case of BiddeUv. Dowse, (6 B. & C. 255,) is a well-considered 
and decisive authority. For the above reasons, I am of opinion that the 
defendants are entitled to judgment. 

Parke, B. — ^The plea is good in point of form and substance. It admits 
the submission and award, so far as stated in the declaration, and sets out 
both at full length, and thereby raises a question, whether the award be valid 
in law. The conclusion which is objected to as referring matter of law to 
the jury, is either the statement of an inference of law from the premises, as 
if it had said — " and so the defendants say, that the said award is bad and 
void in law,** or it may be rejected as surplusage. The question then to be 
decided is, whether the award, compared with the submission, be void alto- 
gether. The submission is of three things: — ^first, the examination of the 
rate, and all matters in dispute, as stated in the notices of appeal, ' the object 
being to settle and ascertain the subject of the poor's rate, and the equality or 
inequality thereof, so far as relates to the charges on William Thorp and 
Edward Thorp, respectively, compared with other individuals named in the 
notices of appeal: secondly, the expenses on both sides of the agreement, 
coimterpart, and notices of appeal, and preparations to resist the same; and' 
there is the usual clause — so that the arbitrators should make their award' 
and determination of and concerning the premises, which include both these 
matters, at a certain time : and, thirdly, there is an agreement, that the 
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costs of the arbitration and award should be in the discretion of the arbi- Exchequer. 
trators. 

It was argued, by the learned counsel for the d^endants, that the whole 
fiward was void, because the churchwardens and overseers had no power to 
bind themselves or the magistrates at quarter-sessions, existing or future, by 
«uch a submission; and that the submission and award were in this respect 
wholly nugatory; and the other question being merely ancillary to this, the 
whole award was void. 

On the part of the plaintiff, it was not disputed that neither the church- 
wardens and overseers nor the magistrates were bound in this respect by the 
award; but it was nevertheless insisted, that the award was good as to the 
pther matters in difference; that in construing contracts the parties to them 
must be assumed to be cognisant of the law, that no binding settlement of 
the rate could be made by the arbitrators; and that they must, therefore, have 
intended to have submitted that question only so far as by law it could be ; 
and that the special manner in which the defendants have bound themselves, 
is a confirmation of that view of the case. The defendants, therefore, must 
lie taken to have agreed, in consideration of the plaintiff and Edward Thorp 
agreeing to withdraw their notices of appeal, and jointly employing the arbi- 
trators to make a valuation of the property in the rate, so far as related to the 
comparative amoimt assessed on the plaintiff and the other persons named, 
to abide by their award on the question as to the costs of preparing to Utigate 
the rate at the quarter-session, and the expenses of the agreement to refer, 
and reference; and it is contended that such a contract is good in law. 

It appears to me that this view of the case is right, and that the agreement 
of submission is valid and binding, for the reasons thus stated in the argu- 
ment for the plaintiff. There is no doubt that if the parties had both 
agreed to withdraw the notices of appeal, and to abandon all objection to the 
yalidity of the rate, they might also have agreed to leave to arbitration the 
question — ^which of the parties should pay the expenses of the prepara- 
tions for the appeal; and if this be a fit subject of reference, can such a 
reference be rendered invalid, by uniting with, it an agreement that the ar- 
bitrators are to make a valuation for their information and guidance? I 
should say it cannot. The case of Biddell v. Dowse is distinguishable. There 
some parties to the reference were not bound at all ; and, unless they 
were, there was no mutuality. Here they were bound on both sides; both 
liave agreed; and the only question is — what is the meaning of the con- 
tract between them? And, I must say, that I think the reasonable and 
proper construction of the contract is, not :that the arbitrators shall do 
what both parties must know to be by law impossible, but that which they 
can do ; that is, merely make a valuation as a guide to the parties for their 
ftiture conduct. This is the only doubtful part of the contract, for the residue 
is clear, and admitted on both sides, viz. that they shaU determine and decide 
the other questions. I am of opinion, therefore, that the award is not void 
on this ground. In the course of the argument, however, two other objec- 
tions were suggested at the bar, or from the Court, which at the time ap- 
peared to me to have considerable weight ; but, on subsequent reflection, I do 
not think they ought to prevail. First, it was stated, that the submission is 
conditional, with an ita quod so far as relates to the settlement of the rate, 
and to the expenses of the agreement and notices of appeal;, and. admitting 
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that the constniction which I have put on the suhmission was correct, asid Aat 
the churchwardens and overseers are not and could not he legally bound by 
the settlement of the rate by the arbitrators, and that the award is, there- 
fore, as to its legal consequences, in this respect void, yet, it is said, that the 
final settlement of the rate, in respect of the proportions mentioned, by a 
complete and perfect valuation, is a matter which the parties have stipulated 
for, and made their submission to the award in every respect conditional, on 
such a valuation being in fact made, and the other questions submitted, finally 
determined. And, it is said, that such complete und perfect valuation has 
not been made; for it appears by the award, that they have left the quantity 
of the lake occupied by the plaintiff, on which the amount of the rate in part 
depends, unsettled. But I think that the construction of this part of the 
award, which is set out in the plea, unexplained by any averment on the re- 
cord, is, that the whole lake is occupied by the plaintiff, and the only matter 
referred is its measurement, which is merely a ministerial act, and which even 
where a matter is referred to be finally decided by arbitrators, and not simply 
a valuation to be made, may be delegated to another. Winch and Bounder's 
case, (2 Roll.'s Rep. 214.) The award, therefore, appears to me not to be void 
in this respect. A second objection was, that the award is void as to the amount 
of the costs to be paid by the defendants, on accoimt of the plaintiff's expenses 
of notices of appeal, as well as of the agreement or counterpart, being unas- 
certained. The award directs the defendants to pay to T. E. Fisher, the attor- 
ney of the plaintiff, and Edward Thorp, the sum of 16/. 12^., his bill already 
delivered, and also Fisher's charges attending the arbitration, and of procuring 
the signatures of his clients and the other parties to the enlargement of time* 
which latter charges are not ascertained. As there is a stipulation that the 
submission is to be made a rule of the Court of King's Bench, the amount of 
these last costs may be taxed; and therefore it is no objection that they are 
not settled by the arbitrators themselves. And as to the bill of Fisher, for 
16/. I2s,, that must be considered as being an account of costs relating to the 
notices of appeal ; because as the award is made de premissis, and the context 
shews the costs of the agreement and of the reference not to be included in the 
16/. 12^., the Court ought to intend that this sum is for one of the matters 
submitted, and, therefore, is for the costs of the notices, according to the rule 
laid down in Rosev, Spark, {Alleyn, 51; 1 Sound, 324;) that these words 
have the effect of applying the general words of the award to the particular 
things submitted. And though the amount of the plaintiffs share of that 
sum is unascertained, yet, as the 16/. 12^. is stated to be for a bill already 
deHvered; the sum due from the plaintiff to his attorney might be easily ascer- 
tained by reference to the bfll; and, therefore, the award is sufficiently certain 
in this respect. I am, therefore, of opinion that the plaintiff is entitled to 
judgment. 

Lord Abinger, C. B. — ^I am of opinion that in this case the plea is good; 
and that the award and submission are bad. I shall give the grounds for my 
opinion very shortly. The submission to arbitration recites, that the plaintiff 
conceiving himself to be over-rated by means of the rate made upon him, had 
given notice of appeal, specifying in such notice the greivances complained of. 
The parties entered into an arrangement on this occasion. Now I do not mean 
to state, that, if the notice of appeal had been withdrawn upoi^ collateral 
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pounds, and the qnestion of costs had been the only remaining question to be 
decided between the parties, that question might not have been referred to 
some arbitrator to ascertain what was the amount of this, which each party 
ought to pay; but, in this case, the agreement of submission to arbitration 
shews that the cause of difference was a cause which could not be made the sub- 
ject of a submission to arbitration, for it recites it to be the amount of the rate, 
and that it is which these parties propose to refer, and which the churchwardens 
and overseers consent to refer so far as in law they can. It appears to me that 
the costs are merely incidental to the subject-matter in dispute; they arise in- 
cidentally out of the general subject-matter of the reference. Now can it tie 
supposed that a party intends to bind himself by an arbitration respecting a 
matter incidental to that which was the real point in dispute, when the latter 
whoUy fails ? It has always appeared to me, that a submission to arbitration is 
in the nature of a contract, founded on a consideration of a final and valid de- 
termination of all the matters described in the bond of submission, and there- 
fore I have always been of opinion that if the main part of the object of the ar- 
bitration foils, either by its being illegal to refer it, or by reason of any other 
cause of failure, then the whole submission is void. That doctrine is the foun- 
dation of the decision which has been referred to in Biddell v. Dowse, It is 
very true that that case is not exactly similar to this, but the principle is the 
same. It was there determined, that as the object of the parties could not be 
obtained by the reference, by reason that certcdn infants ought to have been 
made parties, who could not be so made by law, the objects the parties had in 
view failed, and therefore the whole submission was void. This was distinctly 
laid down in that case, and that principle is applicable to the present case; the 
parties here intending, so far as they could, to refer that which it turned out 
was not capable of a reference, namely, the rate. The costs incidentally 
arising out of the matter submitted never could have been meant to be made 
the subject-matter of reference alone. The consideration for the submission 
therefore fails. If a man refers all matters in difference, and it turns out that 
they are not properly referred, the submission is a nullity, and he is not bound 
by the award. On these grounds I think the submission to arbitration is void. 
I think also that the award itself is bad. It directs that the churchwardens 
and overseers shall return ten shillings back on each rate; and goes no farther; 
that is clearly not binding upon them; they cannot do it by law, and there is 
no power to make them obey it at all. The award on this therefore is of no 
avail ; and yet this is a material point referred. Then the arbitrators direct 
that the quantity of the lake occupied by the plaintiff should be ascertained by 
the parish, and the rate altered accordingly. That, I think, might not of it- 
self vitiate an award. But this is a point which is to be ascertained by the pa- 
rish. Now, what is the meaning of the word " parish ? " That is left in doubt. 
It may mean the churchwardens and overseers; or it may mean that the pa- 
rishioners themselves are to make the settlement. It seems to me the matter 
is left so much in doubt, that it cannot entitle the parties to any benefit from 
the award of the arbitrators. Supposing the parish were disposed to accede to 
the adjudgment pointed out by the arbitrators, the parties cannot have the be- 
nefit of the award, as the parish are no definite persons, and could not set out 
the quantity of the property occupied by the plaintiff. It is said by my brother 
Parke, and undoubtedly if that were so I could go along with him, that he con- 
siders that this substantially is only an agreement to refer the matter in dispute 
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to the arbitrators, to make a valuation of the prop er ty in the hike onrwhich 
the rate is to be made, which may be afterwards adopted by the parish officers 
or not ; but the proper mode of making a valuation of a parish is to assess the 
parishioners equally, and if there be any dispute as to the rate, the quarter ses-. 
sions ought to settle it; it is a common practice to arrest the adjudication at 
sessions until the parties have an opportunity of mnlciTig a new valuation ; but 
the validity of that depends on the sessions adopting it, and not upon the opir 
nion of an arbitrator. I do not think that this was a subject on which an arbi- 
trator was competent to award. On these grounds it appears to me the award 
is bad, and that judgment ought to be for the defendants. 

Judgment for the defendants. 

A writ of error was brought upon the judgment of the Court of Exchequer, and 
the case was again argued by Erie for the plaintiff in error, and by KeUy for the 
defendants. IjorADenman pronounced the judgment of the Court, affirming the 
judgment of the Court below, on the ground that the matter submitted as to 
which it was contended that the award was binding, were merely ancillary 
to the question of the validity of the rate, upon which a binding award could 
not in law be made. 

Judgment affirmed. 



Jenkins v. Harvey. 



borough should 
have a toll on 
all good* im- 
ported within 
the borough. 



a xntiet of a * HTHIS cause (a) was again tried before Gumey, B., at the last spring assizes for 

the county of Cornwall. The jury continued in deliberation the whole of the 
night, and in the morning came into court with a verdict for the plaintiff " on 
the metage." The learned judge asked them whether they found that the 
whetlier meted mayor and corporation of Truro possessed the office of meter, and were entitled 
In ]^w unletf ^ * reasonable reward for measuring, and that four-pence was a reasonable 
it ean be con- reward. The foreman answered " yes." The learned judge then asked them 
lomeobligation ^ ^^^7 fr^md for the plaintiff on the port duty. The foreman answered " no." 
JJ>dowi«n«thlng Another of the jury then said "We think the plaintiff entitled only on the due 
the pertoni to performance of the office." Another said, " We find the office immemorial, and 
*** ^Jh^^ii the fee also immemorial, but they are to do all the work for the money." A 
An obliga. fourth said, " We find but one thing." Each party contending that the verdict 
ponttion^of ?'' ^^ ^ ^® favour, the learned judge desired the jury to retire and give him 
borough, which their verdict in writing; after some time the jury gave the following written 
to ke^p'tK"' verdict— "We find for the plaintiff; and that the corporation of Truro have 



from time immemorial been jiossessed of and have exercised the office of meter, 
and have from time immemorial received for the performance of the duties of 
the office the sum of four-pence a chaldron on coal and culm. We do not 
find for the plaintiff on any other count." The verdict was entered for the 
plaintiff. 

(a) Reported ante, 23. 



port in repair, 
In a sufficient 
obligation to 
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the port. 

ffefd, that 
proof that the 
office of meter 

year 1763, and that it was then worth 600/., was evidence firom which the jury ought to infer 

tha' the office was Immemorial. ? ., .^ . ^ , u- u j 

No objection can be made, on the ground of rankness, to a toll, the right to levy which de- 
pends upon a correspondent obligation to do someihinflbeneficial to the payen of the toll. 
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Sir /. Campbett, A. G., obtained a rule to shew cause why there should not Exchequer, 
be a new trial. j^i^, 



V. 



Sir W. TV, Follett and Rowe shewed cause. Hauvey. 

Sir/. Campbell, A. G., MerewetheTy Serjt., and Crowder, supported the rul^. 

Cur. adv. vul(. 

Parke, B„ deUvered the judgment of the Court: — 

The objections made, on the argument, in support of the rule for the new 
trial in this case, were two : — First, that the finding of the jury does not sup- 
port the first, nor, indeed, any other count in the declaration; and if it does, 
secondly, that the evidence does not support the finding. 

The first count claims that the corporation have immemorially exercised the 
office of meter for an immemorial fee or reward of 4d. per chaldron for 
the measuring, or being ready and wiUing to measure, by nveasure, each chal- 
dron of coals imported by sea and brought into the port, and for the keeping 
and maintaining weights and measures; and the plaintifi^ ciaims as the lessee 
of the corporation of the office and toll, averring that he was ready and oflfered 
to measure by deputy; and there is a similar claim of 8d. for every three tons* 
weight. In other counts the office is not stated to be immemorial ; and the 
fifth count claims a duty or toll, called metage, from every merchant importing 
coal by sea within the hmits of the port, to be there unloaded and delivered or 
disposed of, without any averment of the measuring, or being ready to mea- 
sure, the coal. And in part of the sixth, or indebitatus count, it is claimed in 
a similar mode. It is obvious that the finding of the jury was meant to be on 
the first count. It is contended, for the defendant, that the claim for metage 
as a fee or perquisite of office for measuring or being ready to measure, is not 
supported by the verdict, because the jury have found that the corporation 
have received, for the performance of the duties of the office, 4d. ; and it is 
said, that the " performance of the duties of the office *' means the actual 
measurement of the coals. The Court have never had the least doubt as to the 
meaning of the finding in this respect. 

The great point in controversy, at the trial, was, whether the plaintiff was 
entitled to the payment of 4d. for all coals imported, though he did not 
actually measure ; the plaintiff contending that he was ; the defendant, that 
he was not; but the defendant, at the same time, not disputing that the 
plaintifi" might have the sole right of measuring all coals imported which were 
required by the parties to be measured within the limits of the borough, nor 
that he was entitled to a fee of 4c?. if they were measured by him, or 
damages for an infringement of the right of his office, if they were measured 
by another. The question, then, being, whether the plaintiff had a right to 
the fee without actual measuring, it is impossible to suppose that the jury 
could have found a verdict for him, if they had been of opinion that he was not 
entitled unless he did actually measure. " The performance of the duties of 
the office " must, therefore, mean something else, in order to be consistent 
with the finding for the plaintiff; and the only meaning which can consist- 
ently be attributed to these words is, that the corporation is not entitled, unless 
by their officer they measure, or are ready to measure. They are not entitled 
to the 4rf. a chaldron absolutely and unconditionally. Another objection, not 
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strongly insisted on, was, that the jury do not say, whether the corporation 
are entitled to 8rf. for three tons for weighing; but there can be no doubt that 
they intended to include both the 4(f . metage and its equivalent sura of Hd. for 
weighing. It is also contended, that the jury meant to negative the right of 
the corporation to the metage as connected with their interest as owners of the 
port, or their obligation to maintain it; and, if they did so intend, it appears 
to us that there would be an insurmountable difficulty in supporting the verdict 
on the first count. Taking the office of meter to be simply an ancient and 
perspective office in the borough, to which the exclusive right of meting is at- 
tached, and in respect of which the pubUc derive no benefit, unless their goods 
are actually meted by him, we cannot think a custom would be good which 
gives the officer a fee for doing nothing. It would be a custom obliging all 
persons bringing coal within the bounds of the port, to be there unloaded or 
delivered, to have them measured, whether they choose it or not, whether they 
intend to use them in their own houses, or to send them into the country, to 
be there sold; and the only consideration for that obligation would be 
the keeping a measure by the corporation, and the being ready to use 
it; and this case would resemble that of Warren v. Prideauifi) «ii^ Has- 
purt V. Wells (c), and would difier fi-om that of Lord Falmouth v. George, 
in which the keeping up a rope and capstem in a cove, to draw boats 
through the breakers, was held to be a benefit to all who frequented the 
cove; though they did not use either, it was to their safety that they 
should be kept [up ready for them. In this case, no importers who did 
not require their coals to be measured could possibly derive any advantage 
from the maintenance of the bushel, or the establishment of the office of meter. 
But if the office of meter is connected with the rights of the corporation to the 
port, or their obhgation to repair and cleanse it, the pubhc have undoubtedly a 
sufficient consideration to obUge them to pay a toll or duty to the owners of the 
port for services not performed. They have an equivalent, in the use of the 
port, for any reasonable toll on the goods imported; and as such a toll could 
be granted now by the Crown, there could be no doubt of the validity of a pre- 
scriptive claim to it. The case of The Mayor of London v. Hunt{d), which 
was a claim of weighage of cheese, and The Mayor of Yarmouth v. Caton(e), 
which was one of measurage of com, are decisive authorities to this effect. 
The present case diflfers in some respects from those, but falls within the same 
principle, if the right be connected with the ownership of the port; for here 
the right of the corporation to the toll is not merely in consideration of the use 
of the port, but also of the obhgation to repair and cleanse it, and the ad- 
ditional obligations, not merely to provide measures, but also a competent 
person to perform the duty of measuring faithfully and justly, if required to 
do so. 

The only question, therefore, on this part of the case, is, whether the jury, 
by the mode in which they found for the plaintiff, and the observation accom- 
panying it, meant to disconnect the right to the office of meter from the right 
of the corporation to the port, and to find that the corporation were not en- 
titled to the metage in respect of their ownership of the port and obhgation to 
cleanse it. Now, if the ultimate written finding of the jury be considered by 
itself, there is no reason whatever to suppose that they intended to negative 



(6) 1 Mad. 104. 
le) Ibid. 47. 



((t) 3 Lev. 38. 
(e) 3 Burr. 1402. 
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the title to the metage as oonnected with the port. They must be considered Exchequer. 
as having found the plaintiff's claim to the metage, upon the grounds on which 
alone it can be supported in law, and on which, it is clear, from the statement 
at the bar, and from a very full note by the learned judge of the speech of the 
counsel for the plaintiff, the case was mainly vested in behalf of the plaintiff. 
But there is an answer by the jury to a question of the learned judge, which, 
on first view, seems to shew that the jury negatived the claim to this duty or 
toll as connected with the port; for the learned judge had previously asked 
the question, whether they found for the plaintiff on the port duty? and they 
answered in the negative. But it appears to us, on considering the whole of 
the learned judge's note of that which passed, that the jury could have meant 
no more than to find against the plaintiff's right to any duty or toll on coals 
merely as a port duty; that it is imported simply for the use of the port, and 
without the further obligation on the part of the corporation to do something 
more, which is the mode in which the toU is claimed in the fifth and part of 
the sixth counts in the delaration. They have found, in effect, that the cor- 
poration were bound to measure, if the measurement should be required. 
We therefore think, that the finding of the jury supports the claim in the first 
count, as a toll connected with the ownership of the port. 

The next question is, whether there is sufficient evidence to support the 
finding? It is contended that there was. 

First — ^None that the corporation was immemorial. 
Secondly — None that the office was immemorial. 
Thirdly — ^That the fee was too great to be immemorial; and, 
Fourthly — ^That the evidence did not support the right to a toll in respect of 
coals imported, whether meted or not. 

It appears to us that there was sufficient evidence to warrant the verdict for 
the plaintiff on all these points ; so that we cannot set aside the verdict as 
being against evidence. The proof of the immemoriality of the corporation is 
sUght ; for no ancient charters or document were produced, shewing that it 
existed some centuries ago. Where a prescription may be expected to be 
proved if it exist by more than hving memory, the absence of such proof is no 
doubt a strong point for the jury. There, however, was proof that there was 
a corporation in 1630(/); and that, uncontradicted, is certainly evidence from 
which a jury may presume that it had existence beyond time of legal memory. 
This point is one which was hardly in dispute in the cause. A similar obser- 
vation applies to the office, which was proved to exist in 1752, and to be then 
worth 600/. for the term for which it was granted; and that is abundant evi- 
dence from which the jury may and ought to presume it to be prescriptive, if 
that be necessary to make it valid, unless the contrary be proved, especially 
accompanied with the circumstance that no early documents belonging to the 
corporation were to be found. 

The objection as to the rankness of the toll is untenable, if it be a toll due to 
the corporation for the use of the port as well as for the measuring of the 
coals; and we have before intimated that the claim can be supported on that 
ground alone, and that the jury must be considered as having so found. 



(f) A corporation-book of that date was earliest that could be found, but no part wa& 
produced at the trial, and stated to be the read in evidence. 
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The last objection is, that the evidence does not support the claim to a toll for 
coals not actually meted. 

There was very satisfactory proof that the lessees received the dues now 
claimed for the year 1772, under a lease granted in 1752, on all coals 
Imported. It was equally clear that the meter never actually measured them, 
and yet received the fee of 4:d, per chaldron as if he had. It is true, indeed, 
that all the cpals imported were always measured by some one; but that 
measurement was one that originated in the statute of Anne, imposing a duty 
on coals: it was for fiscal purposes, in order to ascertain the amount of a tax; 
and with such a species of measurement the ancient meter, whose duty it was 
to mete between one party and another, could have nothing to do, and was 
under no obligation to perform it. If, therefore, the lessee of the toll received 
4rf. a chaldron on all coals no otherwise measured tiian for the customs, it is, 
in truth, the same for the present purpose as if he received on all coals im- 
ported, though never measured at aD. 

It appears, also, that the tolls were paid to the meter on bags of flour; and 
these were never measured by any one for any purpose. And a clear usage, 
from the year 1777, for the lessee to receive a toll on goods imported, though 
never measured, coupled with the proof of this being a valuable right in 1752, 
is amply sufiicient to warrant the jury in presuming the practice to have 
existed time out of mind, and in referring it to a legal origin, which cannot 
well be without connecting the right to the toll with the ownership of the port, 
which ownership was fully proved. 

It may be observed that the usage, if established, cannot be referred to the 
statute of H. 6, as its legal origin; for, in the first place, that statute applies to 
weight only, not to measure; and, if it did, its provisions would give no legal 
right without actual measurement; whereas, in this case, a right to toll without 
measuring is to be referred to some legal origin. 

For these reasons, we think the verdict ought not to be disturbed, and the 
rule for a new trial must be discharged. 

Rule discharged. 



EXCHEQUER CHAMBER. 

{IN ERROR FROM THE COURT OF EXCHEQUER.] 

Williams v. Gardiner. 

A WRIT OF ERROR was brought upon the judgment of the Court of 
Exchequer in this case (a), and was argued by Maule, for the plaintiff in 
error, (the defendant below,) and by Thesiger, for the defendant in error. 



Lord Denman deUvered the judgment of the Court, affirming the judgment 
of the Court of Exchequer, on the ground that the innuendo did not enlarge 
the sense of the word flowers, which the context showed meant flowers 
capable of being planted, t. e., plants, roots, and flowers. 

. Judgment affirmed, 
(a) Reported ante, ' 



DIGEST 



CASES REPORTED IN THIS VOLUME 

THE DECISIONS OP THE COURT OF EXCHEQUER 
Hilary Term, 1835. to Hilary Term, 1836. Inclusivb. 



ACCOllD AND SATISFACTION. 

See Action, 6.9. II. 



Soo Banker. 

1. A local act directed t1iat the guardians, 
&c. of H parbh should be sued in the name of 
their vestry clerk, and required notice to be 
given of any action for any tiling done in pur- 
suance of the act. FUtcher v. Greenunjud, 34. 
a sn action for 

3. A written agreement to secure the amount 
of a simple contract debt, by a mortgage on 
certain lands, which was to be paid witli inte- 
rest, by certain instalments, is no extinguish- 
ment nor auspension of the riglit of action on 
the simple contract dltiel v. Prut/j/a, 25S. 

4. The sherifTis not responsible for the act of 
the bailiff, when seizing goods under a writ of 
executian fro)n tlie Comity Court. Tuano v. 
JWiirris, 259. 

5. In a notice of action against a magistrate, 
an indorsement by attorney of the place of his 
office is an indorsement of his " place of abode," 
within the meaning of the stat. 34 G. 3, c. 44 
Semble, also, that the place of acmal residence 
would be suHioient. iiiiberti v, WiUUma, 315. 

6. In SH action by an indorser of a bill of ex- 
change, the defendant pleaded a delivery to a 
prior indorser, before his indorsement to the 
plaintilT, of a hill for a larger amount, which he 
received in full satisfaction of the bill; tlvat the 
prior indoraer indmsed the bill so given, and 
that the defendant had paid the indorsee of the 
second bill. On speciel demurrer, assigning for 
cause, that it did not appear tliat the second bill 
was uegotiable, and consequently tliat there wa- 



no legal payment of it : — Held, that that part of 
the plea might he rejected, and that the aver- 
ment of the acceptance of a bill of a larger 
amount by the then holder, in satisfaction, was, 
without shewing payment, an answer to the ac- 
tion. Lewis V. Lyster, 330. 

7. If special damage result from a claim made 
to goods, an action against the claimant may ba 
maintained, if he make the claim maliciously, 
and without any reasonable or probable cause. 
Green v. iiutton. 349. 

3, It is a sufficient special damage that a 
party with whom a contraet had been mode for 
the sale of the goods, refuses to deliver them in 
consei]uence of the claim, he not being under a 
perfect obligation to deliver the goods. Id. 

Qu, Wlietlier any action could be maintained 
against the cltumant, if the vendor of the goods 
was under an absolute undertaking to deliver 
thein. Id. 

9. Assutnpsit against two defendants for mo- 
ney had and received. Plea, by one of the de- 
fendants, that on, &c., the said defendants were 
in partnership, and that the plainlifi', who was 
his servant, deposited the said sum with them 
as security ; that afterwards the partnership was 
dissolved, and upon the occasion of the dissolu- 
tion, it was agreed between the defendants that 
the other defendant should take upon himself 
the payment of the said sum of money ; that the 
said defendant did take upon himself the paj'- 
ment thereof, and then retained the plainlm' in 
his sole service; and that the plaintiff had notice 
and assented to the arrangement, and in consi- 
deration thereof discharged the defendanL Re- 
plication, denying that the plaintiff entered into 
the sole service of the other defenduntfiir dis- 
charged the said defendant as pleaded : — -Held, 
after verdict for the defendant, that the plaintitF 
was entitled to judgment, the plea not shewing 
that the agreement was made between the plain- 
tiff and the defendants so as to make the other 
defendant solely liable. Tluimatv.S/iiUibcer, 371 
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10. In iTukbilataM aitumpstt for goods «old and 
delivered, the defendant pleaded that the goods 
were sold and delivered under a contract which 
was afterwards rescinded by agreement between 
the plaintiff and the defendant:— JirW, that the 
pica was bad, as admitting an executed con- 
'tract, and attempting to avoid it by a release 
not under aeal. 

11. In assumpsit by an indorsee againit the 
acceptor of a bill of exchange, the defendant 
pleaded that the plaintiff, after the bill became 
due, toolc a promissory -not* for a larger amount 
Irom the drawer in iiill satisfaction and discharge 
of the bill : — Held, on demurrer to a replication 
that the note was overdue and unpaid in the 
hands of the drawer; that that was no answer 
to the plea, which was a good bar in shewing 
that the note was taken in accord and satisfaction 
for a sufficient consideration, which was admitted 
by the replication. 



ACTION ON THE CASE. 

In case for injuries done by dogs accustomed 
to bite, &c. the plea of not guilty puts ihe scienter 
in issue. Proof that the dogs are of a furious 
disposition, and have bitten cattle, is no evidence 
of the defendant's tden/er; but a promise by the 
owner of the dogs, on being informed of the in- 

.jury they have done, to make compensation, is 
some evidence of it, to go to the jury, but of the 

^sb'ghtest degree, ■i'hoaiia v. Murgaa, 172. 

AFFIDAVIT. 

■See PnACTTCE. 

AFFIDAVIT TO HOLD TO BAIL. 



ARBITRATION. 
See Partner. 

1. If a submission to arhilraUon be " so that 
■the witnesses be examined on oath," affidavits 
' cannot be read ; if they are, the award may be 
' set aside. Banks v. Banks, 46. 

■2. The power of the Court, or a judge, under 
the slat. 3 & 4 W. 4, c. 42, s. 39, to enlarge the 
time for making an award, is general, and nut 
confined to cases in which there has been an 
attempt to revoke the submission. Fatter v. 
Newman, 373. 

3. An orderof reference of nuipn'ujcontained 
a power to enlarge the time for making the 
award, without pomting out any specific mode 
of doing it. Before the expiration of the time 
oripnally fixed, the arbitrator, in the presence 
■of the parties, appointed a day subsequent to 



h at time to hold the next meeting ; on that diljr 
he attended, and made his award : — Hetd, that 
this amounted to a due enlargement, and that 
the award waa good. Burlei/ v. Stetea$, 374. 

4. Where at the trial a verdict is taken sul^ec 
to a reference, and no award is mode, the cauw 
cannot be taken to trial a second time without 
the leave of the Court, or without the first ver- 
dict bei[ig vacated by the Court. Evaas v. Davis, 
150. 

5. If an award is bad as to the principal sub- 
ject of reference. It cannot be supported as to 
matters merely ancillary to iL A submission to 
arbitration between the defendants, who were 
churchwardens and overseers, of the one part, 
and the plaintiff and one E. T. of the other part, 
recited, that a pool^rate had been made, in 
which the plaintiff and E. T. conceived them- 
selves to be over-rated, and had given a notice 
to appeal ; and that the nald parties, in order to 
put an end to all further expenses and lit^ation 
respecting the poor-rate, and to ascertain the 
subject and equality or inequality of the poor- 
rate, as far as regarded the plaintiff and E. T., 
agreed to leave the matter in diHerence, and all 
things relating thereto, to certain arbitrators, in 
consequence whereof no appeal was entered. 
The defendants, as far as they lawfully might, 
did, for themselves and their successors, and the 
pldntiff and E. T. did agree to abide by the 
award of, &c., who were named, to award of and 
concerning the above-mentioned matters in dif- 
ference, and of and concerning the costs and ex- 
penses of the agreement of reference and coun- 
tei'part, and of the notices of appeal, and pre- 
parations to resist the appeal, and all matters 
thereto relating : the costs of the arbitration 
were to bo in the discretion of the arbitrators. 
The arbitrators awarded that the defendants 
should pay to the attorney of the said plaintiff 
and E. T. the sum of 16/. lai. and the amount 
of the costs of the said attorney attending the 
arbitration, and that the defendants should pay 
to A. and P. 20/. 4i. for their costs of attending 
tlie reference and of drawing the agreement of 
reference ; and as to the costs of the award, that the 
defendants should pay 57'. 19t. to A. and P.; and 
that the defendants should in future deduct from 
the future rates upon the plainti^ the sum of 
lOt., and return to him lOi. for every rate 
granted and paid since the contested measure of 
rating had been in operation : and the award di- 
rected, that as there was a dispute as to the 
quantity of a lake, that it should be ascertained 
by the parish, and the rate altered agreeable to a 
certain fee, per acre, fixed in the schedule by an 
award: and that 5(. should be deducted from 
all future rates and returned from the past 
rates: — Held, that the award was bad and in- 
valid as to the regulation of the amount of rate 
to be paid to the plaintifi*; and, per Lord Abinger 
and Bolland, B., that the other matters were but 
ancillary, and that therefore the award was bad 
altogether. Held, by Purke, B , distentiente, that 



the award as to the other matters was distiiict 
and expressed with aiifflcient certainty, and 
therefore good aa to part. TAorp v. Cule, 443. 



ARREST. 
See PuACTlcE. 



ATTACHMENT. 
See PRtcncE. 



ATTORNEY. 



Sec Action, 5. Pbac 



1. In an action on an attorney's bill, if a re- 

Sular judgment has been signed, and the defen- 
ant lias been let in to plead on an affidavit of 
merits, he will not be permitted Co plead no 
signed bill, nor that tlie plaintitf had not taken 
out his certificate. Hulnies v. Grual, 59, 

2. A writ, issued after the return of a mim- 
mona to tax an attorney's bill, which was fol- 
lowed by an order, neither containing an under- 
tsJcing to pay nor a slay of proceedings, is 
regular. WiUiamt v. Ruberli, 56. 

3. A properly qualified attorney not admitted 
in the Court of Eiebequer, may practice in it, in 
the name of the attorney of the court. Gaidiaer 
V. Cover, 45. 

4.Where an attorney who has not been admitted 
in tliB Exchequer, practises in the name of one 
who has, the proceedings must appear to be 
taken by the Exchequer attorney. That does 
not appear in a notice A. by B., 6, being the 
attorney of that court. Chadwick v. Hoagh, 142. 

5. An attorney delivered his account in three 
bills, a class of items in one bill was disallowed, 
and the whole amount of the three bills reduced 
one-sixth : — Held, that the attorney was liable 
to the whole costs of taxation. Morrit v. Par- 
kittton, 160. 

6. The assignee of an insolvent attorney may 
bring an aclion though no signed bill has been 
delivered, under Ihe stat. 2 G. 2. Dicl. So he 
may, though no hill has been delivered, accord- 
ing to the Stat. 3 Jac. 1. SembU, It is not ne- 
cessary that a bill delivered under the stat. 2 G. 
2, c. 33, should specify the court in which the 
business was transacted. Leiiery.Latana,Z\7. 

7. An attorney, plaintiif, except when the de- 
fendant is also an attorney, is exempt from the 
operation of the Middlesex Court of Requests' 
Act, though he cannot now sue by attachment 
of privilege. Wright v. Skmna; 378. 

8. After action brought, an attorney's bill was 
referred to taxation on the usual terms; previous 
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interest ; — Held, that after a taxation upon auch 
an order, on which the Master allowed no inte- 
rest, that the Court could not enable the plaintiff 
to recover it, either hy a review of the taxation, 
or bv sending the cause to a jury. Berringlon 
V. FAUlijit, 404. 



put up for sale an estate in 

three lots. The whole estate was subject to a 
mortgage of 2!,OC0f. ; the mortfagee did not 
consent to the sale. By the conditions of sale 
the mortgage was to be apportioned, and the 
vendor undertook to indemnify the purchaser 
against the payment of more than the appor- 
tioned share. A party purchased for 15,500^ 
one lot, upon which the apportionment was 
10,5001.:— Held, that the sale was, in substance, 
a sale of an equity of redemption for 53002. ; and 
that therefore upon that sum only was the auc- 
tion duty payable. 2'heKing v. Se<^iek, 283. 



AUDITA QUERELA. 

When either the law or fact is doubtful, on a 
motion for reUef in the nature of an audUa que- 
rela, the Court will not grant it, but will leave 
the party to sue out that writ. In an action oh 
the case for slander, the plaintiff had a verdict; 
before judgment signed, the plaintiff was at- 
tainted of felony, Qu. whether before office 
found the damages vested in the king, and whe- 
ther this would be sufficient matter suggested 
hy the defendant, the Crown refusing to inter- 
fere, on a writ of audita querela, lo prevent judg- 
ment and execution following the verdict On 
the trial of the felony the defendant was exa- 
mined as a witness; though dkl. the record 
would nevertheless be undoubtedly admissible in 
evidence on a writ of audita querela, the Court 
refusei", in the exercise of its discretion, to stay 
proceedings on a motion su^esting this coa- 
victioA. Symondt v. Blake, 1S2. 



BAIL. 
See Practice. 

BANKER. 

See Evidence, 2. 

A presentment of a bill payable at a ban- 
ker's after banking hours, is not sutfident t» 
charge them with a breach of duty to their cus- 
tomers in not paying the bill, though a person 
was stationed by the bankers for the express 
purpose of giving answers to presentments. If 
the hankers have assets at the time, and the 
person stationed return, for answer, no aasott. 
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they are liable to an action for giving such answer. 
Whitaker v. The Bank of England, 54. 



BANKRUPT. 

See Insolvent, 2, 3. 5. 

A commissioner of bankniptcy sitting alone 
has no power to fine or imprison for a contempt. 
Semble, that he is not liable to an action for any 
thing done by him as commissioner. Semhie, 
that a judge of a court of record has not indivi- 
dually any power to fine or imprison for a con- 
tempt Rex V. Fuxdkner, 210. 



BASTARD. 

t. The obligation entered into in a bastardy- 
bond conditioned to indemnify the parish against 
the costs, charges, &c., by reason of the birth, 
maintenance, and education of a bastard child, 
is at an end when the bastard attains the age of 
twenty-one years, and maintains himself, and 
does not cover charges incurred on the bastard 
subsequently becoming chargeable to the parish. 
Wfmdby v. Smith, 356. 

2. 'Hie marriage of a woman after 4 & 5 W. 
4, 8. 76, having a bastard child (though bom be- 
fore the passing of that act) transfers the liability 
to support the child from the putative father to 
the husband, if he be of ability to maintain it. 
Semhie, that the putative father is by such mar- 
riage relieved altogether, whether the husband 
be of ability to maintain the child or not. Long 
V. ^ker, 426. 



BILL OF EXCHANGE AND PROMIS- 
SORY NOTE. 

See Action, 6. 11. — Pleading 13. 

1. A note payable to A. B. on demand, is a 
npte payable otherwise than to the bearer on 
demand, and not exceeding two months after 
date. Dixon v. Chambers, 14. 

2. In an action against the maker of a pro- 
missory-note, payable at a given time, it is an 
inadmissible defence, that tliere was an agree- 
ment that on a certain event happening, no ac- 
tion should be brought. Forster v. Siblei/, 10. 

3. In an action on a bill of exchange, by an 
indorsee against his immediate indorser, a plea 
that for the indorsement the defendant neither 
had nor received any value or consideration, is 
g(Jod after verdict, but it would be bad on special 
demurrer. Easton v. Pratcheft, 30 & 250. 

4. In pursuance of an agreement, made in 
consideration of the postponement of the trial of 
a cause, the defendant and his attorney gave a 
joint and several promissory note, which the 
agreement stipulated should be held as a security 
for any damages to be recovered, and to be 



given up if the defendant obtained a verdict. 
Immediately after the note was signed, an in- 
dorsement, not signed by the parties, was made 
upon it, stating that the note was given upon the 
condition mentioned in the agreement: — Held, 
that the indorsement formed no part of the note, 
therefore there was no contuigency in the terms 
of it, and that it was consequently admissible in 
evidence, stamped as a promissory- note. Brill 
V. Crick, 441. 



BUILDING ACT. 

If an act of trespass complained of was done 
with a bona fide intention to pursue the directions 
of the Building Act, though it be not justified 
by it, the defendant is entitled to notice of ac- 
tion. On a plea of not guilty, he may object to 
the absence of such a notice. Wells v. Ody, 137, 



CAPIAS. 

See Practice. 

COMPOSITION WITH CREDITORS. 

An agreement of composition entered into by 
one creditor, in contemplation and in consider- 
ation of a general composition being entered 
into by all the creditors, is not binding on him 
if the others refuse to come in. In an action on 
a bill of exchange, a plea of composition al- 
leged that the defendant was indebted to A. B. 
and to divers other persons, and was in insolvent 
circumstances, and therefore on, &c., and before 
the said bill become due, with a view to induce 
and enable the defendant to induce other per- 
sons, being creditors, to accept a composition of 
10«. in the pound, the plaintiff agreed to accept 
it, and that this was afterwards made known to 
A. B., and that he, in consideration of the pre- 
mises, and upon the faith thereof, was lured and 
induced to agree to accept 10s. in the pound, 
and that he had never since received, or ought to 
receive, more than 10*. in the pound: — Held, 
that the agreement stated must be understood to 
have been made in contemplation of a general 
composition, to which one creditor only had 
come in ; that, consequently, the consideration 
of the agreement had not been received, and 
therefore, notwithstanding a verdict for the de- 
fendant on the plea, that the plaintiff was en- 
titled to judgment. Reay v. Richardson, 219. 



CONDITION. 
See Landlord and Tenant, 10. 

CONSIDERATION. 
See Contract, 3. 6. 
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CONTRACT. 

1. A contract was made for the purchase of a 
public-house, 50/. were paid as a deposit, 70/. 
more were to be paid on the landlord's consent 
being obtained to a change of the tenancy. The 
purchaser sent some furniture to the house in 
question, and resided in a part of it, the vendor 
also still remaining in it : — Ueldj that the con- 
tract was conditional on a valid consent of the 
landlord being given ; and that a verbal consent, 
afterwards revoked, before any change of te- 
nancy in fact had occurred, was not binding ; 
that there had been no partial enjoyment of the 
object of the contract, and that, therefore, on 
the failure of the condition, the 50/. might be 
recovered as money had and received. Wrighton 
V. Newton, 67. 

2. Though the alleged consideration for a 
promise be as to part a complete nullity, the pro- 
mise is valid, if the remaining part be such as 
would in law support a promise. King v. Sears, 
241. 

3. A plea stated the consideration of a bill of 
exchange to be a sale of goods abroad to the de- 
fendant, an Englishman, as the plaintiff well 
knew, at a small price, being less than the real 
value for the same, for the purpose of the de- 
fendant getting them smuggled into England: — 
Held, that the plea did not shew any participation 
by the plaintiff in the illegal purpose of the de- 
fendant, and that therefore the plaintiff was en- 
titled to recover. Semble, that the bill would 
have been avoided if the plaintiff had made out 
invoices of the goods at a false price, to enable 
the plaintiff to import them on payment of less 
than the legal duty,- the bill being given for the 
full price, or for the difference between it and 
the false price. Pellecat v. Angel, 1 87. 

4. Per Parke, B. — If a workman contract to 
supply labour, it must be taken to mean that the 
labour shall be of the quality which would be 
bestowed by a workman of ordinary skill in his 
trade. Cousins v. Faddon. 805. 

5. If a parson contract that a party shall oc- 
cupy the parsonage lands during a certain term 
of years, his resignation of the living is a breach 
of his contract. Price v. WiUiams, 362. 

6. An agreement to give a bill of exchange in 
consideration that the plaintiff would cease to 
prosecute a fiat in bankruptcy, in which he was 
petitioning creditor, is illegal, and the bill cannot 
be enforced. Davis v. Holding, 580. 



COPYHOLD. 

Lands held by copy of court-roll, but not at 
the will of the lord, are copyhold within the stat. 
55 G. 3, c. 192. Though previous to that stat. 
no entry appear on the rolls of a surrender to 
usQ^ to be declared by will, they are within that 



stat. Qu. whether a custom not to surrender to 
uses to be appointed by will is good. Since the 
stat. 55 G. 3, c. 192, copyholds will pass by a 
devise, the words of which are general, though 
the devisor had both freehold and copyhold 
lauds, and had not made any surrender to the 
nse of his will. Doe d. Edmunds v. Lkwellen, 193. 



COSTS. 
See Practice, VIII. 

1. The Court has no jurisdiction under the 3 
& 4 W. 4, c. 42, 8. 31, to relieve an executor 
plaintiff from costs to which he was liable before 
that a«t. Ashton v. Poynler, 37. 

2. Where the plaintiff omitted a count in the 
declaration applicable to a part of his demand, 
and was thereby prevented from recovering the 
amount for which defendant was arrested, the 
Court refused to give the defendants costs, under 
the stat 48 G. 3, though also upon the capiat 
an indorsement for bail was, by mistake, made 
of a larger amount than was really due, the de- 
fendant not having been, in fact, arrested for 
such amount so indorsed. An arrest and im- 
prisonment, are " an arrest and holding to bail," 
within the meaning of the statute. Preedt/v, 
Macfarlane, 20. 

3. In an action for penalties ^ven by a sta- 
tute against a party for acting, though disquali- 
fied, the defendant is not entitled to treble costs 
under a clause of the act giving them in any 
action ''for any act or thing done in execution 
of, or under the authority of the act." Charles^ 
worth v. Rudgard, 42. 

4. If a cause standing in the paper is post- 
poned on payment of costs, the defendant is not 
entitled to more costs than he would have been 
if the record had been withdrawn. Walker v. 
Lane, 52. 

5. The Court refused to allow the disfendant 
his costs under the 43 G. 3, where, upon con- 
flicting testimony as to the value of the goods 
supplied, the jury gave a verdict for 8/., the 
arrest having been for 20/. 8/> was the mean of 
the estimates by the witnesses of the two parties. 
Shotwell V. Barlow, 107. 

6. A party succeeding on an issue is entitled 
to the costs of any witnesses called to give evi- 
dence on a fact involved in that issue, though 
the jury or an arbitrator may find that fact 
against him. Rudc/ifft v. Hall, 140. 

7. The master ought not to allow costs ex 
ceeding the sum actually paid. Id, 

8. In case for slander, where the plaintiff re- 
covers a verdict for less than 405. a judge has no 
power to certify to give him full costs. Goodall 
v. Ensell, 147. 

9. The execution of a writ of inquiry was set 
aside for misdirection; the defendant paid the 
amottxit of the verdict without proceeding to a 
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second inquiry : — HeW, that lie was not liable to 
the costs of the first inquiry. Poitcr v. Cooper^ 
149. 

10. A defendant paid 38$. into court, which 
the plaintiff took out in satisfaction : — Held^ that 
he was entitled to costs. Ferrant v. Morgan, 
156. 

11. Where an action is brought by or against 
several persons, who employ one attorney, prima 

Jucie he is jointly employed by them, and they 
are severally entitled to an aliquot portion of the 
costs of any issue found in their favour : — Held^ 
on a verdict against one defendant on one count, 
and for the others on both counts, that the de- 
fendants* costs might be set off against the 
plaintiff's. Starving v. Cousi?ts, 159. 

12. An attorney delivered his account in three 
bills; a class of items in one bill was disallowed, 
and the whole amount of the three bills reduced 
one-sixth : — Heldj that the attorney was liable 
to the whole costs of taxation. Morris v. Par- 
kinson, 160. 

13. Semble, that in order to entitle a party to 
treble costs under the 100th section of the Build- 
ing Act, no suggestion on the record is necessary. 

Wells V, Ody, 161. 

14. On an application to enter a suggestion 
under the London Court of Requests Act, it was 
sworn that the defendant had a house and ware- 
house in the city, in which his partner and ser- 
vants resided, and that be carried on his business 
there on his own account in partnership with his 
brother, as a silk broker, and so sought his live- 
lihood : — Held, that that was a sufficient seeking 
a livelihood within the statute. Bond v. Bailey, 
162. 

15. The execution of a writ of inquiry was 
set aside for misdirection; the defendant paid 
the amount of the verdict without proceeding to 
a second inquiry; — Held, that he was not liable 
to the costs of the first inquiry. Porter v. Cooper, 
149. 

16. When one of several defendants who have 
pleaded jointly is acquitted, his costs are not re- 
stricted to forty shillings, he is entitled, prima 

^ facie, to an aliquot portion of the costs of the 
joint defence. Griffith v. Jones, 254. 

17. In trespass to land, a verdict though un- 
der 40«. on a plea of not guilty, entitles the 
plaintiff to full costs without a judge's certificate. 
Hvghes V. Hvghes, 302. 

18. An executor had commenced an action 
before the stat. 3 & 4 W. 4, c. 42, and the Court 
allowed him to discontinue on payment of all 
costs incurred since the passing of that stat. 
Qu, Whether the power of a judge to relieve an 
executor from costs is final or subject to review 
by the Court. Lukin v. Massie, 270. 

19. Where a declaration proceeds for a num- 
ber of chattels, if the plaintiff succeeded in 
proving his right to a part only, the defendant is 
entitled to have the issue as to the residue found 



in his favour; but be is not entitled to any 
costs, unless he has been put to expense as to 
the residue so claimed in the declaration. He 
is not entitled in such a case to any costs, if the 
particulars inform him for what the plaintiff in- 
tends to proceed. JVico/s v. Bastard, 295. 

20. It is not sufiicient to entitle an executor, 
an unsuccessful plaintiff, to be relieved from 
costs under the stat. 3 & 4 W. 4, c. 41, s. 42, 
that he prosecuted the suit bond Jide, under a 
belief that there was a debt due to the deceased, 
but he must shew affirmatively some misconduct 
on' the part of the defendant, by which he had 
been induced to commence and carry on the 
suit. Godson v. Freeman, 329. 

21 . The right of a pauper plaintiff to. recover 
full costs on a verdict in his favour, is not re- 
stricted to cases in which he obtains a verdict 
for five pounds. Gougenheim v. Lane, 343. 

22. Where a pauper plaintiff sues several de- 
fendants, some of whom succeed, the costs of 
the successful defendant cannot be set off against 
the costs which the plaintiff is entitled to recover 
from the others. Jd. ' 

23. Diet, A suggestion on the record is not ne- 
cessary to entitle a magistrate to double costs in 
cases within the stat. 7 J. 1, c. 5. A plaintiff 
having on discontinuing an action against a ma- 
gistrate offered to submit to the taxation of dou- 
ble costs, and to pay the amount taxed, the 
Court discharged, with costs, a rule to enter on 
the roll a suggestion for double costs. 



COURTS OF REQUESTS. 
See Practice. 

COVENANT. 
See Landlord A^D Tenant, 5. 

CUSTOM. 

See Prescription. 

A custom by which the town-crier has an ex- 
clusive privilege of ringing a bell at all sales by 
auction, within the town, is good in law. Jones 
V. Waters, 5. 

DAMAGES. 

In an action of tort for an illegal sale of 
goods, the jury are not bound to find a verdict 
for the gross amount produced by the sale. 
Clarke v. Nicholson, 21. 

DECLARATION. 

See Practice. 
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DEMURRER. 

See Pleading. Practice. 

« 

DEVISE. 

1 . The heir general, a male, but not heir male 
-of the body of the devisor, does not answer the 
description of " next male heir " in a devise for 
lives, remainder to the " next male heirs " of the 
devisor. Doe dem. Eustace v. Ea&eley, 36. 

2. A. devised to his daughter for life, remain- 
der to F. J. B. for life, remainder to preserve, 
remainder to the first and every other son of F. 
J. B. in tail, '^ and for and in default of such 
issue, unto the younger branches of B. W., law- 
fully begotten, and to their heirs for ever, to be 
equally divided between them, share and share 
alike, and to take as tenants in common ; and in 
default of such issue, unto the elder branches of 
B. W., lawfully begotten, and to their heirs for 
ever, equally to be divided between them, share 
and share alike, and to take as tenants in 
common. E. J. B. died without issue, after the 
death of the devisor. The only descendants of 
B. W. living at the date of the will were two 
daughters, M. A. and A. E. : M. H. had four 
daughters, two of whom were the lessors of the 
plaintiff; also, J. K., only child of the eldest son 
of B. W. ; and T. W., only child of the third 
son of B. W. The same persons were living at 
the death of the devisor, and between that time 
and the date of the will. T. W; had had a 
daughter. At the time of the death of F. J. B. 
all the above-mentioned persons were dead, ex- 
cept the lessors of the plaintiff. Several persons 
descended from the third son of B. W., and from 
one of the lessors of the plaintiff, came in esse 
between the death of the testator and the death 
of F. J. B., and were living at the latter time; — 
Held, that if the devise was not altogether void 
for uncertainty, still the lessors of the plaintiff 
could not take under it. Doe v. Fleming, 278. 

3. A testator by his will directed all his debts 
and funeral expenses to be paid and discharged 
by his executrix thereinafter to be named ; he 
gave a legacy to the heir at law, and then devised 
all and singular his lands, tenements, and here- 
ditaments to E. S., whom he constituted his exe- 
cutrix, " by her freely to be possessed and en- 
joyed:" — Held, that E. S. took an estate for life 
only. Doe dem, Ashbt/ v. Baines, 1 35. 



DISCONTINUANCE. 
See Practice. 



of a farm is privy, for a sale by the tenant o£ 
some eatage of pasture to A. B., the amount 
produced by the sale to be paid to the landlord, 
a contract by him may be inferred, not to dis- 
train cattle put on the demised land to consume 
the eatage. Horsfbrd v. Webster, 1. 



DISTRINGAS. 
See Practice. 

EASEMENT. 

1. An easement is suspended as long as the 
same person having a term of years in the land 
a qua, and a fee simple in the land in qud, is in 
possession of both, but it revives on a cessation of 
the unity of possession, though the change of 
possession be not accompanied with an alienation 
of the whole of either of the estates. Thomas v. 
Thomas, 61. 

2. An user of the subject of an easement for 
twenty years will create a right, though inter- 
rupted by intervals of suspension by such an 
unity of possession, such intervals being ex- 
cluded from the computation. Id. 

3. When it is sought to establish a right to an 
easement by user, and it appears that the user 
has varied, it is for the jury to say, whether the 
user has been commensurate with the right 
claimed. Id. 

4. Though a party, having an easement of 
eaves-droppings from a thatch resting on a wall, 
increases the height of the wall and the projec- 
tion of the thatch, he may maintain an action 
against a neighbour who does an act which not 
only prevents the enjoyment of the extended 
easement, but which would also interrupt it if 
existing within its proper limits. Id, 

5. A claim to let off water, which had been 
used on the defendant's own land for the preci- 
pation of minerals, into a watercourse on the 
plaintiff's land, is a claim to a watercourse within 
the statute 2 & 3 W. 4, c. 71, s. 2. 

6. In a plea, under that statute, of forty years' 
user, it is sufficient to allege the user to have 
been before the commencement of the suit; it is 
not necessary to allege it to have been before 
the said time when, &c. Id, 

7. To such a plea, a replication of a life itill 
existing is no answer, unless it shows that the 
reversion expectant on such estate is in the 
plaintiff. Id, 



DISTRESS. 
See Landlord and Tenant, 6, 7. 



EJECTMENT. 



1. Rule for judgment against die casual 
1, From an agreement, to which the landlord ejector must be to shew cause, if not moved for 
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until Ihe second term after service of the decW 
ration. Doe dem. Reeve v. Biie, 1. 

3. In ejectment, twelve ilefendanls entered 
into a consent rule ; shortly before the trial, by d. 
judge's order, two were permitted to witlidraw 
their pies, and suffer jud);inent by default. At 
the trial, the two did not appear when called 
on; — Held, that the plaintiff was entitled to a 
general judgment against all the defendants, they 
receiving the costs of that defence which, as to 
a part of the premises, was successful. Doe v. 
Jfaghet, 363. 

3. A tin-bound ii a mere easement, for which 
an ejectment cannutbe brought. 

4. Ill ejectment by a landlord, it is no answer 
to a motion forjudgraentasincase of a nonsuit, 
that the tenants have given up possession to the 
lessor of the plaintiff'. Doe d. Draycott y. Dyoa, 
160. 

5. Htid, on an application to compel a tenant 
to enter into recognizances, pursuant to the stat. 
1 G. 4, c. 87, s. 1 , thnt an affidavit of tlie exe- 
cution of tlie writing under which the tenant 
lield, need not be made by an attesting witness. 
Vued. Ma^arv. Rol/ieram, 157. 



EVIDENCE. 
See Audita Querela. TaESrAas. Distress. 

1. A local act directed that the guardians, &c., 
of a parish should tie sued in the name of their 
vestry- derk: — Held, that a retired Kuurd inn was 
made a competent witness, by a clause for the 
admissibility of all the inhabitants of the parish. 
Fletcher v. Greemoaod, 4. 

2. The production of a bank proraissory-note, 
though it be payable to A. }]. or bearer, is prima 

facie evidence, in an action against the hanker, 
ofmoney h.id and received by liiin for the use of 
the plaintiff. Kerr v. Jamet, 21. 

3. A letter signed by both parties, specifying 
the prices to be charged for some work to be 
done, is not in itself a complete contract; and, 
therefore, parol evidence is admissible of a con- 
temporaneous agreement as to the period of 
payment. Knapp r. Harden, 47. 

4. In an action for diverting water from the 
mill of A., he obtained a verdict; A. and B., 
afterwards in possession of the mill, brought an 
action for a similar injury against the same de- 
fendants, it was held, that, as A. and B. ifere in 
possession of llie mill formerly in the possession 
of A., it must be presumed they were privy in 
estate with him, and that, consequently, the 
record was admissible in evidence in the second 
action. hlakcmore v. Glaiiiorgansliire Canat 
Company, 76. 

5. A verdict and judgment are not rendered 



Id. 



6. Payments were made by A., purporting to 
be on account of the defendant, who loofc credit 
in account for them. A letter was written by 
the plaintiff to the defendant, which was an- 
swered by A. in a letter, statingthat thedefen* 
dant iiad handed the plaintiff's letter to him. 
A.'s letter contained an admission of the debt: — 
Meld, tliat there was evidence of A.'s autliority 
to make the admission. Motel v. Liird Har- 
lioToiigh, 146. 

7. If issue is joined on a plea of no contiidera- 
tion for a promissory-note, the onus of proof it 
on the defendant. Xmy v. Fonrtter, 139. 

8. Where notice of the dishonour of a bill of 
exchange has been given in writing, it is not 
necessary to give a nodoe to produce that wridng, 
to Itt in pirol evidence of its contents. Swain v. 
i^wit, 182. 

9. On a domnnd of gooii by the real owner, 
tbs deft-ndant refused to deliver them, stating as 
his reason for the refusal, that they bad been 
utt.iched in his hands by a foreign attachment 
in a suit against a third party, from whom he 
had received them as his own, which was the 
fact; — ffrW, that there was no evidence of a 

"erridl v. llubintmt, 241. 



ICl. On an application to a creditor to enter 
into a composition, he was requested to write 
down what he was willing to do; he afterwards 
wrote, I hereby agree, on payment of lOi. in the 

Sound, to give a full discbarge i—Hfii/, tlintevi- 
ence of the conversation with the creditor was 
admissible to shew the purpose for which the 
writing was given. Reayv. Hk/iardnm, 919. 

11. A composition with the larger creditors 
only, not intended to be general with all the 
creditors, is not a composition within the statute 
6 G. 4, c. 16, B. 16 ; consequently, a certificated 
bankrupt, who has previously made such a partial 
composition, is made a competent witness for 
the assignees by a release of his surplus and 
allowance. Riiberti v. Hair'it, 231. 

12. In an action by an indarser of a bill of ex- 
change, the replication took issue on the fact of 
thepTaintifThavine given full value for it. Tlie 
plaindff called the last indorser as a witness, who 
gave evidence thnt he having been employed by 
the previous indorser to get the bill discounted, 
apphed to the plaintiff, and having, at his re- 
quest, put his name as indorser, he received the 
whole amount, which he handed to the former 
indorser. The jury having found that the trans- 
action was notbnnaJide:~Hrld, hy Aldenon, B., 
and Gurnei/, B., that the jury, having seen the 

ness and heard his evidence, might be nar- 
ited in their finding. Parke, B„ and Holland, 

B,, disi., holding there ought to be a new trial. 

iVoe/ v. Bi^yd, 293. 

13. Qu. Whethercircumstances notdeniedon 
the record can be assumed to be true in point of 

or whether they are admitted only so far as 
to exclude them from the issue. Id. 
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14. A judgment in ejectment is not conclu- 
sive evidence in trespass for mesne profits of the 
plaintiff's right to tlie possession at the time of 
the demises in the declaration. Doe v. Huddurt, 
260. 

15. Per Pufkey B.— The fact that the goods, 
&c., supplied have been retained without com- 
plaint by the defendant, is not conclusive evi- 
dence that they were of the quality contracted 
for, but it affords cogent evidence for a jury to 
4raw that inference. Cousim v. Puddon, 305. 

16. A judgment in ejectment is evidence to go 
to the jury in a subsequent ejectment brought 
upon the demise of the same lessor against the 
same defendant Doe d. Strode v. Seton, 303. 

1 7. A tenant for life demised for twenty-one 
j'ears; by indenture^ the lessee covenanted to 
.deliver up the premises at the end of the term 
to the lessor, his heirs, and assigns. The lessor 
ilied, and in ejectment brought by his devisee, 
Jieldf that an interest passed by the indenture of 
demise, and that, therefore, the defendant was 
not estopped from shewing what his lessee's title 
originally was, and that it was determined since 
the demise. Id, 

18. Goods were sent by canal carriers, di- 
jected to a person in the Isle of Murij to the care 
of the defendant, at Liverpool, On the arrival 
of the goods at Liverpooly they were landed on a 
public whai-f, and notice sent to the defendant, 
who was the agent to a steam-vessel company. 
He signed the carrier's book, and afterwards 
entered them in the manifest and clearance of 
the steam-vessel going to the Isle of Man. 
There was also evidence that, on former occa- 
sions, the defendant had desired that goods sent 
to him shoidd remain on the wharf: — Heldj that 
there was evidence to go to the jury of a deliveiy 
to, and acceptance by, the defendant of the 
goods, so as to make him liable for a subsequent 
loss by negligence. Qui^gin v. Duff'j 420. 



EXCISE. 

1 . Qii, Whether the keeper of an office of ex- 
cise since the stat. 3& 4 W.4, c. 51, is an officer 
of excise. SembUy that an office for the perform- 
ance of certain duties is abolished by a statute 
which takes away all the duties, though it does 
not profess to abolish the office in terms. Goodai/ 
qui tarn v. Clark, 1 77. 

2. Heldy that proof that the defendant had the 
words " Excise Office " over his door, is no evi- 
dence that he was the keeper of an excise office, 
no act being shewn to be performed by him as 
keeper of an office of excise since the stat 3 & 4 
W.4,c. 51. Id. 



EXECUTOR. 

See Costs, 1. 18. 20. 

An executor may maintain an action for a 
breach of covenant in the lifetime of the testator, 
relating to the realty, if it be collaterd. Sewhle, 
also, he may for a substantial breach in the life- 
time of the testator of a covenant running with 
the land, liaj/mond v. Fitch, 337. 



FERRY. 

An exclusive right of ferrj' from A., a point on 
one shore, to B., a point inland, does not pre- 
vent persons from ferrying over passengers to 
C, a point near to the usual place of landing for 
B., provided such ferry be done with some view 
of peculiar convenience to the passenger in land- 
ing at C, and not with the direct and immediate 
object of proceeding to B, Semble, there may be 
a ferry with a terminus inland, and it would be an 
infringement of it to land passengers at C. if 
their direct and immediate object was to proceed 
to B., or to pass to the public highway on which 
tlie ferry is before it reaches any town or vill, 
thougli to land at C. might be a shorter road, and 
a more convenient landing-place than the usual 
place of landing of the ferry, for passengers going 
to B. Hussej/ V. Field, 165. 



FRAUDS, STATUTE OF. 

1. A declaration stating that H. was about to 
do some work, payment for which would pass 
through the hands of the defendant, and in c(m- 
sidcration that the plaintiff would deliver mate- 
rials to H., that the defendant promised to pay 
for them out of the monies passing through his 
hands, as 11. should order, averred that the de- 
fendant received monies, and that H. made an 
order requiring the defendant to pay: — Held, 
that this contract was not within the Statute of 
Frauds, the declaration not disclosing that H. 
was liable at all, or that if he was, the contract 
was nothing more than a prospective assignment 
of a debt with the consent ot the debtor. Jn- 
dreivs v. Smith, 335. 

2. Two persons being tenants from year to 
year of two closes, under different lessors, agi'eed 
to exchange them ; both the lessors had the same 
steward, to whom the arrangement was men- 
tioned; he expressed his assent to it, and the 
possession was exchanged by the tenants: — Held, 
that, this amounted to evidence of new demises 
of tJie respective closes, and of a surrender by 
operation of law of the previous interests of the 
tenants. Bees v. Williams, 332. 



FRAUDULENT PREFERENCE. 
See Insolvent, 2,3.5. 



GUARANTEE. 
1. Where a defendant writes, " I have no ob- 



to him, that the plaintiff accepts him as a gua- 
rantee. Moiley V. Tinkler, 1 1. 

2, In an action on a contract of guarantee, it 
IB a good bar, that before breach a new contract 
has been made to pay absolutely. Tuyliyr v. 
HiUiay, 12. 

3. The plaintiff, previous to delivering bricks 
to a certain government contractor, received 
from the defendants a guarantee in the follow- 
ing terms; — " Please to deliver to Mr. R. S. for 
the completion of his contracts at Deptford bxiA 
Woolwich yards, 500,000 beat bricks, to be deli- 
vered at the dockyards at 31s. perlOOO, and we, as 
his iurelies, consent that the proper officer, Navy 
office, Somentt Hume, who shall or may have the 
payment of the contract when finished, shall and 
maj stop the amount of such account for bricks 
delivered; and we do hereby agree to become 
guarantees for the payment of* the same to you 
when the amoimt ot the contract is j)aid." The 
bricks were delivered, and Stnal/ier received, 
with the consent of the plaintiff, a part paymeDt. 
Slifalhtr having performed part only of his con- 
tract, and failed in the performance of it, other 
persons were employed by government to finish 
the contract without the assent of Streal/ier or 
the defendants, and to these persons payment of 
the remainder of the contract-price was paid; 
after which a balanced account was made out 
widi SOeother, in which he was debited for the 
gums paid to the parties who finished the con- 
tract, and with the sum paid for work partly per- 
formed, and received credit for the whole con- 
tract-work done : — Held, that by the guarantee 
the defendants undertook only that the money 
should be paid to the plaintiff when paid in pur- 
suance of the contract, and that the money paid 
to the parties who finished the contract was not 

Eaid to him. In the aforescud account Sirealher 
ad credit ^ven for extra work for 2841,, and 
received in payment the balance of the whole 
account, till. 241/. — Held, that this must be con- 
sidered as pud in respect of the extras, and not 
in pursuance of the contract:— fffW, also, that 
the first part-payment to Strealher, being by the 
consent of the plaintiff, he had no right to reco- 
ver in respect of such payments. Hemmingt v. 
MaUit, 306. 

INFANCY. 
See Pbactice. 



INSOLVENT. 

1. In a contract for the supply of goods, 
there was a condition that in the event of the 
bankruptcy or insolvency of the vendor, the 
contract should be terminated, or if he should 
he afilicted in mind or body so as to be unable to 
carry on his trade: — HeM, that there was no- 
thing in the context to shew that the word " in- 
solvency " was used in a technical sense, and 
therefore it must be understood in its ordinary 
import of being unable to pay his just debts. 
Parker v. Gouage, 288. 

2. In May, 1823, a person was arrested and 
went to prison; while in prison he was pressed 
by some of his creditors to execute an assign- 
ment in trust for all the creditors, which, after 
a refusal and delay, he ultimately did, when 
threatened that if he did not he should be made 
a bankrupt- He continued in prison and was 
discharged under the Insolvent Debtors' Act, in 



5T, B 

3. Qa. Whether a deed of assignment in 
trust for aU the creditors, though voluntary, is 
within that act. Id. 

A. The twenty days' notice given to a prisoner 
to deliver an account of his estate under the 
compulsory clauses of the Lords' Act, must ex- 
pire before the first day of the term in which he 
IS brought up. 

In computing the twenty days, the day on 
which the nodce was given must be excluded. 
Buxton V. i^u-H, 322. 

5. In an action by the assignees of an insol- 
vent to recover property alleged to have been 
assigned voluntarily by him, the ontii of showing 
that the act of assignment was voluntary, rests 
on the assignees. It is upon them to shew that 
the act of assignment originated with the insol- 
vent, and was not made upon the solicitation of 
the defendant. Doe d. Lamb v. GiUett, 32T. 



INSPECTION OF WRITINGS. 
See Practice. 



INSURANCE. 

\. A policy of insurance on a mill, mill- 
wright's work, standing and going gear, engine- 
house, and steam-engine, recited " that the 
aforesaid buildings were brick-built, warmed by 
steam, lighted by gas, and worked by the steam- 
engine above mentioned, in tenure of one firm," 
: Irom other mills, and worked 



' standing 



by day only.' In an acrion of covenant ti 
ver the amount of a loss by fire:— ^^, that the 
recital did not mean that the ateam-eug^ne was 
not worked by night. 
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2. A condition was indorsed on the policy 
avoiding it, after the insurance was effected, the 
risk should be increased by the erection or al- 
teration of any stove, or the carrjdng on any 
hazardous trade, &c The defendant pleaded, 
that, after the making of the policy, the said 
steam-engine was worked by night, and not by 
day only, whereby the risk was increased: — 
Held, that the plaintiff was entitled to judgment, 
notwithstanding a verdict for the defendant on 
this plea, it being bad in omitting to state that 
the engine was not worked in the same way be- 
fore the time of the effecting of the policy. 

Whitehead v. Price, 1 51 . 

3. A false representation of a material fact 
vitiates a policy of insurance, though made in 
answer to a parol inquiry, and though there be 
in the policy a stipiUation avoiding it if false 
answers be given to certain written questions. 
Qu. Whether a policy of insurance is valid, ef- 
fected by a party on his own life, but in fact 
with the funds and for the benefit of another. 
Wainwright v. Bland, 406. 

INTERPLEADER. 

1. Trover for title-deeds is not within the 
1 & 2 W. 4, c. 58, s. 1. To a rule on that sec- 
tion, cause may be shewn at chambers. Smith v. 
Wheeler, 15 & 163. 

2. The holder of title-deeds cannot apply, un- 
der the Interpleader Act, for protection against 
opposing claims. Id. 

3. Semble, that the sheriff cannot apply for 
relief under the Interpleader Act, if he has 
sold the goods levied, and paid over the pro- 
ceeds to the execution creditor, though he had 
no notice of any claims, until after he had paid 
over the monev. Scott v. Lewis, 204. 



JUDGMENT AS IN CASE OF A NONSUIT. 

See Practice. 

JUDGMENT FOR WANT OF A PLEA. 

See Practice. 

LANDLORD AND TENANT. 

1 . In an action against a tenant upon promises 
to cultivate a farm according to the course of good 
husbandry, and the custom of the country, if the 
declaration sets out the custom, and the defend- 
ant traverses it, the plaintiff must prove it as al- 
leged. Avgerstein v. Handson, 8. 

2. Where there is a demise from year to year, 
so long as the parties shall please, and a new 
tenant takes possession, whose occupation as te- 
nant the then reversioner omits to determine by 
a notice to quit, the pleadings may allege a new 



relation of landlord and tenant, on the onginal 
terms, between the reversioner and the occupier. 
Buckworth v. Simpson, 38. 

3. A tenant in fee demised lands from year 
to year. He died, having demised the lands for 
life. The devisee for life received rent, but did 
not live long enough to have a right to deter- 
mine the yearly tenancy: — Held, that the admi- 
nistrator of the tenant for life was not entitled 
to an apportionment of the rent, under the stat. 
11 G. 2. c. 19, s. 15. R)theroydy. WooUey, 66. 

4. A feoffment, with livery of seisin made on 
the land, ' determines a tenancy at will, though 
the tenant be not present, nor assenting to the 
feoffment. Ball v. CuUimore and Withers^ 96. 

5. Anassigneeof alease, containing covenants 
running with the land, is liable, after he has as- 
signed over, for a breach incurred after the as- 
signment to him, and before his assignment 
over. Harley v. King, 100. 

6. By parol, a dwelling-house and premises 
were demised for a year; the lessee " accepted 
the said lease, and by virtue of the demise en- 
tered upon the demised land." Before and at 
the time of the demise, eight acres included in 
it, had been demised to a third party, in whose 
possession they were, so that the lessee could 
not and did not enter upon them: — Held, that 
the lessee was in under the lease, he taking 
an intenesse termini in the eight acres; and that 
the want of possession was not equivalent to an 
eviction by the tortious act of the landlord, but 
was quasi an eviction by an elder title; and that, 
therefore, while out of the possession of the eight 
acres, the rent was not suspended, but was ap- 
portioned, and might be distrained for. Neale 
V. Mackenzie, 119. 

7» On an avowry, or justification of taking as 
a distress for the whole rent, a jury may find a 
verdict for the sum due upon an apportionment. 
Id. 

8. Held, on an application to compel a tenant 
to enter into recognizances, pursuant to the stat. 
1 G. 4, c. 87, s. 1, that an affidavit of the exe- 
cution of the writine under which the tenant 
held, need not be made by an attesting witness. 
Doe d. Mayor v. Rotheram, 1 57. 

9. A landlord, tenant in common, proceeding 
to recover possession of his undivided part, is 
within the act, and the Court directed the tenant 
to enter into a recognizance. Id. 

10. Where an agreement for a demise pro- 
vides that a lease shall be prepared if required 
by either of the parties, at the sole expense of 
the lessor, the other party may bring an action 
for a refusal to execute it without tendering a 
lease. Price v. Williams, 362. 
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LIBEL AND SLANDER. 
See Action, 7. 

1. Though one part of a statement taken 
alone he injurious to a man's character, if the 
jury think that the effect of that part is removed 
hy the other part of the statement, it is not a 
libel. This question was raised by the plea of 
not guilty. Chalmers v. Pnyne, 69. 

2. The declaration in an action for libel stated 
that the defendant, in whose service the plain- 
tiff had formerly been as a gardener, wrote to 
his master, '^ I have reason to suppose that 
many of the flowers of which I have been robbed 
are now growing in your garden." Innvevdo^ 
" meaning that the plaintiff had been guilty of 
larceny, and had stolen certain plants, roots, 
and flowers." Held that, after verdict, it might 
be intended that the plaintiff had taken flowers 
before, and so therefore the libel charged a se- 
cond offence, which would be larceny; or that 
the flowers were not growing in the soil at the 
time of the taking — Semble, that the innuendo 
did not enlarge the sense of "flowers," or that 
if they did, the words ** plants and roots " might 
be rejected as surplusage. Gardiner v. Wil- 
liamiif 89. 

LIEN. 

Where several goods, belonging to one 
owner, are carried the same voyage, a delivery 
of part does not defeat the lien upon the re- 
mamder for the whole freight. But if there be 
two contracts to carry, with different termini to 
the voyage on each contract, no lien attaches for 
freight under the one contract, upon goods 
shipped under the other, and improperly de- 
tained on board by the carrier. Goods are di 
vested of a lien by a complete delivery. It is for 
the jury to say, whether there has been a com- 
plete delivery. Bemal v. Pi/m and another, 1 7. 



LIMITATION OF ACTION. 

1. It is not necessary, in order to prevent 
the operation of the Statute of Limitations^ by 
a series of writs under the 2 W. 4, c. 39, s. 10, 
that there should be any attempt to serve the 
first writ. WHliams v. Ruber is, 56. 

2. The fact that there are cross demands be- 
tween the parties, unaccompanied by a written 
statement of accounts, or evidence that the sub- 
ject of one demand was given and accepted in 
reduction of the other, is insufficient, since Lord 
Tenterden*s Act, to take a case out of the Sta- 
tute of Limitations, on a replication of pi'omises 
within six years. Williams v. Griffith, 65. 

3. A supply of goods in pursuance of an 
agreement to deliver them in liquidation of a 
previous debt, is a sufficient part payment to 
take the debt out of the Statute of Limitations, 



on a replication of promises within six years. 
Hartv.h'ashftn. 

4. Tn assumpsit on five promissory-ftotes, one 
for 100/. two of 50/. and two of 20/. each, on 
issue joined on a plea that the action did not ac- 
crue within six years, the plaintiff proved an 
application to the defendant for interest on a 
debt of 200/., the defendant said his wife would 
have called to make a payment on account of it, 
but she had been prevented; the wife called 
shortly after, and made a small payment with- 
out saying any thing : Held, that the admission 
of the defendant was receivable in evidence, 
and was sufficient to go to the jury, and to war- 
rant them in finding that the payment, by the 
wife, was by the defendant's authority, and on 
the three notes, which amounted to 200/. Waters 
V. Tompkina, 323. 

5. Ireland is still a place beyond the seas, 
within the stat. 4 Anne, c. 16, s, 19. Lane v. 
Burnett, 368. 



MASTER AND SERVANT. 

A head gardener was engaged on an agree- 
ment that he should have yearly wages, and a 
house to live in rent free. Several inferior gar- 
deners were subject to his directions, and the 
house he lived in was not under the roof or a 
part of the master's dwelling-house. The jury 
having found that he was a menial servant, it 
was held the verdict was right, and that he was 
consequently liable to be discharged on a month '& 
notice. Nowlan v. Ablett, 72. 



MONEY HAD AND RECEIVED. 
See Contract, 2. 

1 . A defendant who had been arrested and 
given bail to the sherifl) became bankrupt, and 
the sheriff being fixed, a judge's order was made 
to stay proceedings on payment of the debt and 
costs The debt and costs were paid after the 
fiat issued by the attorney of the bankrupt. He 
had received money from him before the date of 
the fiat : — Held, that it could not be recovered 
by the assignees from the plaintiff in the former 
action. Belcher v. Mills, 14^. 

2. In assumpsit for money had and received, 
an admission in writing was in evidence by the 
defendant, " I undertake to pay you 50/. which I 
hold of C, and have by him been authorised to 
pay you. " The defendant called C. as a wit- 
ness, who proved that the defendant had been 
indebted to him, and he had been indebted to 
the plaintiff, but that he had never authorised 
the defendant to pay the plaintiff: — Held, that 
this was an answer to the plaintiff's case, and 
that the defendant was not estopped by the ad- 
mission. Pierce v. Evans, 265. 

3. SemblCj also, that if he had been authorized 
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to pay the 50/. by C , the plaintiff would not 
have been entitled to recover after the payment 
of the debt by C. Id, 

NOTICE OF ACTION. 
See Action, 1, 2. 5. 

NOTICE OF TRIAL. 
See Practice. 

OYER. 

See Practice. 

PARTICULARS OF DEMAND. 
See Practice. 

PARTNER. 

1. A partner has no authority to submit part- 
nership matters to arbitration. Adams v. Bun- 
kart and another, 48. 

2. On borrowing a sum of 300/. from a mer- 
cantile firm, a promissory-note payable on de- 
mand for the amount was given by the borrower. 
The partnership was subsequently dissolved, and 
a notice was given in the Gazette that the part- 
nership's debts were to be paid to a new firm. 
The note was afterwards indorsed for a valuable 
consideration by the old firm to one of the origi- 
nal partners. Subsequently to the indorsement 
the maker of the note gave a bill for 300/., (af- 
terwards paid with interest,) to the new firm to 
which the notice directed the debts to be paid: 
— Held, that the notice did not give any autho- 
rity to the new firm to receive the amount 
of the note, which had at the time of payment 
ceased to be a partnership debt. 

The amount of the substituted bill was, when 
paid to the new firm, paid over to the indorser 
of the note. IXbct. The identity of the amount 
of the sum in the note, and the sum paid, would 
be a fact to go to the jury to raise an inference 
that the indorsee of the note received that 
amoimt in payment of it. Adams v. Bingley, 434. 

PATENT. 

A patent was granted for an invention of 
"certain improvements in extracting sugar or 
83rrups from cane juice, and other substances 
containing sugar. " The specification stated the 
invention to consist "in a means of discolouring 
syrups of every description by means of charcoal 
produced by the distillation of bituminous schis- 
tus or mixed with animal charcoal, and even 
of animal charcoal alone. " It then stated that 
the "discolouration" was to be produced by 
means of a filter made of the charcoal, and that 



there was "nothing particular" in the carb<mi- 
zation of the bituminous schistus, "only it is 
convenient before the carbonization to separate 
the sulphurets of iron which are mixed with it. " 
The specification said nothing as to any previous 
operation on the syrup before it was submitted 
to the filter, but it did state that syrup in a pro- 
per state might be obtained by a mixture of 
sugar and water. In an action for the infringe- 
ment of the patent, the defendant pleaded that 
the plaintiff did not by any instrument in writing 
describe and ascertain the nature of his said 
invention, and in what manner the same was to 
be performed: and also that the plaintiff did not 
cause any such instrument to be enrolled in Chan- 
cery : — neldf that the defendant sufficiently speci- 
fied his invention upon proof that it was applica- 
ble with advantage to the syrup after it had 
undergone a certain degree of heat, though it 
failed when applied to tne first drawings of the 
syrup and that a "discolouration" of such syrup, 
and of syrup of sugar and water, warranted the 
title of improvements "in extracting sugar or 
syrup from cane juice." Qu. Wnether an 
allegation that the patentee has specified his in- 
vention, is not supported by proof that he has 
specified all that he has invented, though the 
invention be not so large as the title of the patent 
would imply: — Held, to be necessary that the 
plaintiff should prove bituminous schistus would 
answer, that presence of iron in it would not be 
injurious, or that if it would, it might be 
removed by means known to persons orunarily 
acquainted with the subject; that the schistus 
might be purchased in a proper state in the 
market as an article of commerce, or that is 
might otherwise, without any secret or unknown 
means, be obtained in a fit state. Derosne v. 
Fairie and others, 109. 



PLEADING. 

See Bills of Exchange, 3. Easement, 6. 
Landlord and Tenant, 3. 

1 . In an action against the acceptor of a bill 
of exchange, a plea is repugnant which shows a 
consideration for the acceptance of the bill by 
the defendant, and concludes " that he has not 
received any value, or consideration for the pay- 
ment thereof." Biass v. Wt^IU, 50. 

2. A plea alleging a contract, must aver it to 
be in writing, if it be required by a statute to be 
so. Id. 

3. In trespass, a replication de injuria, also 
newly assigning that the goods were taken as a 
distress, not only for the sum alleged in the justi- 
fication, but also for another sum, &c. is double. 
Gisbome v. Wyatt and others, 35. 

4. In assumpsit for not repairing, the venue is 
not local, though the contract be only implied 
from the situation of the parties. Buckworth v. 

Simpsont 38. 

2L 
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5. Where a transitory cause of action arose in 
several counties, in one of which the venue is 
laid in the first instance, if the defendant has 
moved it on the usual affidavit, it may he brought 
hack to that county without giving an under- 
taking to produce material evidence in it. Cle- 
mtntton v. MewcotnCf 60. 

6. Semble, that under the general issue, evi- 
dence is admissible that the period of credit was 
not expired when the action was commenced. 
Knapp v. Harden, 47. 

7. A plea of payment into court beginning 
''as to so much parcel/' &c. and concluding 
without any prayer of judgment, ia bad on spe- 
cial demurrer. If it is intended to defend part 
of the action, and to pay into court as to the 
other part, the plea or pleas in bar should be 
pleaded first, and the payment into court should 
be pleaded as to the residue. Sharman v. Ste- 
venum, 74. 

8. A defendant pleaded payment of money 
into court to the whole declaration, he then 
pleaded several pleas; it was held, that the plun- 
tifi^ might accept the siun paid in, in satisfaction 
of the whole cause of action, and that having 
done so, a judgment of nonprot, for want of a 
replication to the special pleas was irregular. 
Coatet V. Sievens, 75. 

9. If a declaration in debt on a bond condi- 
tioned for the payment of principal and interest, 
assigns a breach in non-payment of the principal 
only, a plea is bad, specially demurred to, which 
avers payment of both principal and interest. 
BUfUon V. EvanSf 76. 

10. In an action by the payee against the 
maker of a promissory-note, a plea that it was 
made "without any value or consideration for 
so doing, or for paying the amount thereof," is 
bad on special demurrer. Stovghlon v. the Earl 
qfKUmorey, 91. 

11. In an action on a banker's check, if issue 
is joined on a plea of no consideration for draw- 
ing the check, it is an admissible and valid de- 
fence that the contract, in consideration of which 
the check was given, has been rescinded. Mills 
V. Oddy, 92. 

12. At a sale by auction of some leasehold 
premises, the defendant was the highest bidder, 
and gave a check to the plaintiff, the auctioneer, 
in payment of the deposit: the defendant subse- 
quently discovered that there was a wilful mis- 
representation of the title. An action was 
brought on the check, and issue being joined on 
a plea of no consideration for drawing the check, 
it was held, that the above facts were admissible 
in evidence, and a valid defence to the action. — 
DicL The plea would have been bad on special 
demurrer. Id, 

13. In an action by an indorsee of a bill or 
note, if die declaration states the indorsement to 
have been made by the first indorser directly to 
the plaintiff, umble, that the plaintiff cannot 
avail himself of Uie title of any intermediate in- 



dorsee: — Held, issue being joined on the fact, 
that the bill was indorsed aiteT it was due, that 
this fact was proved by shewing that the plaintiff 
did not become indorsee until after the bill was 
due, though the first indorsement was before 
that period. Stein v. Yglesias, 98. 

14. Semble, that in asmmpsit a replication, 
"that the defendant of his own wrong, and with- 
out the cause in his said last-mentioned plea 
alleged, nedected to pay the amount, &c. * is 
bad on special demurrer. Crisp v. Griffiths, 106. 

15. In an action of trover the plea of not guilty 
admiU the plaintiff**s property, or right of posses- 
sion, but only a property or right of possession to 
the extent necessary to maintain the action, 
therefore it is open to the defendant to shew that 
he and the plaintiff were joint tenants. Stan- 
cliffe V. Hardwick, 127. 

16. If, however, the defendant has made a 
conversion in fact, which he proposes to iu8tif|r 
by reason of his joint control over the chattel, 
he must plead in confession and avoidance; the 
plea of not guilty, putting in issue the fact only 
of the conversion, and not the tortious nature of 
it. Id. 

17. If an act of trespass complained of wai 
done- with a bona fide intention to pursue the 
directions of the Building Act, though it be not 
justified by it, the defendant is entitled to notice 
of action. On a plea of not guilty, he may ob- 
ject to the want of such notice. WeUs v. Orfy, 139. 

1 8 . If issue is ioined on a plea of no consider- 
ation for a promissory-note, the onus of proof is 
on the defendant. Lacy v. Forrester, 139. 

19. An agreement was made, by which the 
plaintiff agreed to buy, and the defendant to sell, 
all the naphtha he might make during two years, 
say from 1000 to 1200 gallons per month. A 
declaration on this agreement contained no aver- 
ment of any construction given by any mercan- 
tile usage to the word " say, " and it was held on 
demurrer to the pleas, that it was no breach not 
to have made any, there being no allejs^tion that 
the neglect or refusal to do so was in fraud of 
the agreement. Gwillhn v. Daniell, 143. 

20. Semble, that under the R. H. T. 4 W. 4, 
the Court or a judge has no jurisdiction to dis- 
allow two or more counts in a declaration, where 
they shew different causes of complaint not varied 
in statement, description, or circumstance only. 
Lawrence v. Stevens, 164. 

21. Semble, that where a defendant has a lien 
on goods, and the only evidence of a conversion 
is a demand and refiisal, it is not necessary to 
plead the lien specially. Stancliffe v. Hardwick, 
127. 

22 In case for injuries done by dogs accus- 
tomed to bite, &c. the plea of not guilty puts the 
scienter in issue. Thomas v. Morgan, 172. 

23. Where the plaintiff declares on an altered 
bill of exchange, tbe defendant^ on a plea deny 



ing tbe acceptance, may ihew a matfiial altera- 
tion since he accepted it. Cock v. CoiweU, ITT. 

34. In treapius for an assault and battery, the 
replication de injuria to a plea that the plaintiff 
wns the derciida tit's apprentice, whom he mode. 
rately chastised for impioper conduct, does not 
put ill issue the question of the moderation of the 
chsatiaement. Penny. Hon/, 1B9. 

35. In assumpsit on a bill of exchange by a 
second indorsee, to a plea that it was accepted 
for the Bccuinraodatioa of the drawer, and in- 
dorsed by him, without consideration, to the 
second ind'>rser, wbo indorsed to the plaintitf, 
the plaintiff replied, that his immediate mdorser 
hod n good consideration for indorsing, and that 
he (the plaintiff) was not at any time a holder 



mitted the acceptance and Hi 
be as stated in the plea, and that the plaintiff was 
entitled to recover only to the extent of the value 
that passed between himself and his indorser. 
Simpsoa v. Clark, 23T. 

26. In assumpsit against the drawer of a bill 
of excluuige, the defendant pleaded, that his first 
indorsement was in blank, and that he deliverad 
it to A. B. to discount for the plaintiff; that A. B. 
held it, until he transferred and indorsed it to 
C. D., without discounting it for the defendant, 
under pretence of securing a debt due from A. B. 
to C. D., C. D. having notice, and that the 
plaintiff took the bill with notice:— HeW, after 
pleading over, that the plea was bad, oa there 
was no averment that the defendant had at no 
time received any consideration, the plea was 
consistent with a consideration given by A. B. 
to the defendant. Noil v. Rich, 225. 

3T. SeiiibU, that to a plea shewing a jirimijack 
case of a promise, but avoiding it by shewing 
some invalidity in the inception of a contract, 
tx. g. a want of consideration, a replication that 
the defendant broke his promise without the 
cause alleged, is good on general demurrer. Id. 

38. In an action on a bill of exchange, by an 
indorsee against his immediate indorser, a plea 
that for the indorsement the defendant neither 
had nor received any valuable consideration, is 
good after verdict. Eialon v. Fratchelt, 250. 

29. To a declaration on a bill of exchange for 
65/., with the other common counts, concluding 
to the plaintiff's damage of 200i., the defendant 
pleaded, as to 35/,, part of the bill, that it was au 
accommodation, concluding with a verification ; 
as to 40/., parcel, &c., payment into court, con- 
cluding with a verification; and as to the resi- 
due, non atiumptit. The replication denied that 
the bill was an accommodation-bill, and on the 
noil aisunipiil, joined issue, but said nothing aa 
to the payment into court: — Held, afterverdict, 
that there was no discontinuance on the record, 
or that if there was, it was cured by verdict, or 
that a nolle protequi might be entered as to the 
401. Fallowi V. Bird, 246. 

30. In s declaration a rtqueit ii neceisary 
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only in case* of a consideration pMt and executed. 

2'/ieKiiig-f.Seart, 241. 

3 1 . Held bad, on special demurrer, a declara- 
tion by an adininistratrix, in which the profirt 
was, "and the plaintiff brings into court here the 
letters of administration of the goods and effect! 
of the said A. B., deceased, duly granted to the 
said plaintJfTbythe Consistory Court of iSt. jltopi, 
whicn give euHicient evidence to the said court 
here of the grant of adminislraCian to the said 
plaintiff." Hunhei v. WUtiiimi, 235. 

33. A declaration in trespass alleged tre*- 
paaaes in three closes, describing them by abut- 
tals. The defendant pleaded, that the said dosei 
in which, were the soil and freehold of A. B., 
under whom he justified. The replication de- 
duced a new title to the plaint!^ from three 
persons having title anterior to A. B. The 
plaintiff proved the replication as to two of th« 
closes, and gave no evidence as to the third: — 
Held, that the issue was distributable, and that 
the plaintiff was entitled to a verdict as to two of 
the closes, and the defendant a* to the thiid. 
Phyt'um V. While, 400. 

33 SenAU. A declaration on a biD or note, 
alleging that the time for payment only, aa in 
the rules of T. T. 1 W. 4, "which period baa 
elapsed," is bad, on special demurrer, for not 
shewing that the time had passed whan the suit 
commenced. The Court refused to set aside, u 
frivolous, a demurrer for that cause. Abbott t. 
Asktt, 4oa. 

34. Assumpsit for money paid. — 1st. plea, 
that the plaintiff and defendant were joint-ownen 
of a ship; that an action had been broi^t 
against them for loss occasioned by n^ligeuo* 
in the management of the venel; tftat the 
plaintiff had paid the amount incurred; but that 
the loss was solely caused by the pla^dff's own 
misconduct. 3d. plea, that the plaintiff and de- 
fendant were joint-owners, &c., (as in the former 
plea;) but that, in the particular voyage in which 
the negligence occurred, the defendant did not 
join, but that it was undertaken for the sole 
profit of the plaintiff:^ JfeU, that the plea* 
amounted to non-assumpsit, they notcontaining 
any confession of such facta aa would, primi facie, 
make the amount claimed money paid to tlie um 



35. A count that the defendant, on the 14tli 
ofOcluUr, lfl35, was indebted to the plaintiff for 
goods sold and delivered by the plaintiff to the 
defendant, at his request, is sufficientiy certain 
in its allegations of time. Lane v. Tlielviall, 430_ 

36. Pleas of payment and set-off of a par- 
ticular amount are not supported by proof of 
payment or set-off of a less amount ; but the plea 
may be taken distributively, and found, aa to the 
part not proved, for the plaindff, and, aa to the 
part proved, for the defendant; and iT, upon the 
finding on a plea of tunguivn indehitatut, it ap- 
pean on tlie record that the plaintiff it nol en- 
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titled to recoTW ■ lai;ger lum than that which la 
covered by the proof given under the defenJanfs 
plena, the defendant ia entitled to judgment on 
the whole record. Coiaiiu v. Paddon, 305. ' 

37. In debt, the plea denying the debt mual 
be pleaded in the form given by the rule H. 4 
W. 4, or it will be bod on special demuirer. 
Smtdiiy V. Joyce, 357. 

38. A declaration by an indorsee againat the 
acceptor of a bill of exchange, stated that the 
drawer required the defendant to pay (o " hia " 
otieT-.—Held. on special demurrer, that "hia" 
must be taken to refer to the drawer, and not to 
the last antecedent. Spiers y. ThtlweH, 34B. 

39. The demurrer-book should be made up in 
the form preacribed by the B. H. T. 4 W. 4 
and the defendant will be precluded from object^ 
ing, on demurrer, to any informality in the com- 
mencement of the declaration which does not 
appear on the demurrer-boolc in that form. Fer- 
gtmanv. MUckcU, 346. 

40. In declaration in debt by the assignees of 
an inaolvent, the declaration may allege that the 
action accrued to the aasignees. Id. 

41. An allegation that on, Src, the defendant 
was indebted to A. B. before he subscribed his 
petition for hia diachatge, &c , in 20'. for goods 
■old and delivered by the sdd A. B. before he 
became insolvent, to the said defendant, at hia 
request, is sufficient as to the time of the aale of 
the goods. Id. 

42. If there beademurrer to the whole decla- 
ntion, and one count ia good, the plaintiff ia 
entitled to judgment Id. and Price v. WUiianu, 
363. 

43. The declaration set out the agreement 
containing worda of preaent deniise as well as a 
}noTision for the execution of a lease : — Held, 
that it was not necessary to show in the declara- 
tion whether it was sued upon as a present de- 
miae or an agreement for a future demise or 
further aasurance. Price v. William, 362. 



44. The replication de irijurid ia good, as well 
}n special aa on general demurrer, to a plea in 
' MC V. Farrer, 385. 



45. A plea admitting the making of a promia- 
■ory note, and shewing a want of consideration 
fbr so doing, is a plea in excuse. Id. 

40. To a declaration in assumpait for money 
paid, and on an account stated, the defendant 
pleaded that the causes of action arose out of trona- 
actiona between the plaintdfs and defendants as 
CO- partners, and that no balance had been struck 
between them : — Held, that the plea was bad ; 
1st. in not ahowing that the money was paid in 



reapect of the partierahip ; Sdly. Uiat if 
plea amounted to 



denied that any ai 
that reapect was i 
Cnyon, 375. 



•aasumpait; 3dly, 

stated at ul, ann 
npsit, Worrall 



, the leave of th« court, or B judge, a ri^ht to 
plead a payment of money into court, it is not 
neceaaary to amiropriate in the plea a specific 
amount to each count or breach. MarAall v, 
Whitaide, 379. 

48. Assumpsit for XSOOO for money had and 
received. Plea, that the said money, "beinK 
the money in the said declaration mentioned, ' 
was the proceeds of divers goods pledged, with 
a power of sale to the defendant, by persons 
whom the plaintiff allowed to hold the goods aa 
their own, and which were in fact the joint pro- 
per^ of those persona and the plaintiff and that 
thedefendant was willing toset offagainst the pro- 
ceeds of the goods, the advance made on them. 
Replication, that the defendant of his own wrong 
and without the cause alleged, broke hia aaid 
promise ; and further, that the action waa brought 
not only for the proceeds of the goods mentioned 
in the plea, but also for the proceeds of other 
goods: — Held, on special demurrer, that there- 
plication was bad, because it alleged that the 
defendant broke his promise; and the plea, in 
effect, waa, that he never made one, and not an 
excuse for a breach; 2dly, because the plea 
claimed for the defendant an interest in the 
goods, and also asserted an authority fh>m the 
plaintiff. Diet. The plea would be bad on spe- 
cial demurrer, as amounting to the general 
isssuel Sanble, Admitting that the de iajaria, 
&c., put the whole plea in issue, neverthelesa 
the new aaaignment did not make the replication 
double. SoUey v. Natk, S27. 



47. Diet, Where a defendant haa, without 



49. A declaration alleged a general ci 
to pay money, and a breach in non-payment; 
on setting out the deed on oyer, the covenant 
appeared to he to pay at a particular place : 
Held, no ground of demurrer. Paine v. Emery, 
266. 

50. A gratuitous bailment for an undefined 
term does not prevent the owner from main- 
taining trover. Nickuls v. Baitard, 295. 

51. In trover, the defendant pleaded that 
J. H. was pasaessed of the goods as of his own 
property, and that to prevent them being taken 
in execution he covinously, pretended to aell 
them to the plaintiff. The replication traversed 
that J. H. did, for the purposes, &c. covinously 
pretend to sell the said goods; — Held, that the 
replication did not admit that the goods were 
the property of Horn ; but that the onus waa on 
the defendant of proving a fraudulent sale by 
Horn to the plaintiff. Id. 

£'2. In an action on a specific contract for 
goods or labour of a certain quality, the plaintiff 
cannot recover on the contract if the goods or 
labour anpplied are not of the quality contracted 
for, but if the goods or labour he of some value, 
it may be recovered on a guanlum meruit. Cuu- 
itfli V. Paddun, 305. 

53. Where a specific contract haa not been 
performed, a plaintifi' cannot recover upon it on 



B general irtdebilatia count, therefore, the defen- 
dant, on a plea of non nasumpait or mmquam in- 
debitatus, may shew that me wort was done 

* J fC . i. J <l,-,4 *l 



is entitled to recover qtutattoa mrrmt, the plea of 
non (uiumpsjl, or nunguem indebitatus, to such a 
count, puts in issue the quantam of the value, and 
if no viitue have been given, the plaintiff is not 
entitled to even a nominal sum. Id. 

54. The common . counts are separate and 
distinct counta, for the purposes of pleading. 
Jaurdaia v. Jokaum, 312. 

55. Diet. A plea of payment ofa leas sum of 
money into Court in a general iadebitatia count 
or counts, ia good, though the amount intended 
to each count is not shewn. Id. 

56. But sembU, that if there be a count on a 
hill of exchange the defendant must, in pleading, 
answer the whole amount of the hill ; and that 
a plea of payment of money into court alone, of 
a sum less than the amount ol the bill, would be 
bad, and that it wnuld he also bad, though of a 
larger amount, if pleaded to a count on a bill, or 
any other count, unless a sufficient amount he 
speciitcally appropriated, in the plea, to the 
biU. Id. 



FORT. 

1. A port may he created in modem times, 
with a right to receive a port duty from all who 
come within its limits. Jenkins v. Harvey, '23. 

2. A port duty rx vi termini implies a consi- 
deradoQ for it. Li. 



3. If an affidavit be made by acouvictedfelon, 
the Court will grant a rule to take it off the file; 
but it must be shewn by affidavit that his com- 
petency has not been restored Holmes v. Grant, 
59. 

3, Affidavits sworn at chambers, and used he- 
fore the judge, may be used in court on moving 
to set aside the order. Pitkfbrd v. Eivingtcn, 357. 

II. Affidavit to hold to Bail: 

4. In an aGGdavit to hold to bail, made 
by a third person, it is not necessary to show any 
connexion between the deponent and the plain- 
tiff. Short T. Campbell, 60. 

5. A defendant may he held to bail for interest, 
if duD by contract. An affidavit of debt "in the 
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sum of, Ac. for interest due on a turn of 500/. 
lent to the defendant," is sufficient. Pickman 

V. Colli,, 47. 

6. It ia a sufficient allegation in an affidavit 
of debt against the the drawer of a bill of ex- 
change that the bill has been reJused payment by 
the acceptor, though there is no aUegation in 
terms that thebill has been presented or that the 
drawer had notice of the dishonour. Withtan 
V. Gompertt, 301. 

III. Arsest. 

7. A chaplaiD to the king is privil^ed 
from arrest. If he be taken on a ra. la. the 
Court will discharge him on motioD. Fotn v, 

Diixtin, 56. 

8. In an action of debt on a bul-bond, issue 
was joined on en averment in the declaration 

that the plaintiff sued out " a writ against the 
defendant Corten by the name of Coefter. " The 
writ agBinst Cocker was in evidence, and it waa 
proved that the defendant was the pi 
^-Held, that the averment in the de. 
proved, and that therefore there was ground of 
nonsuit; but that the arrest was illegal, and the 
bail-bond consequently illegal also, and the ob- 



IV. ATTiCHMENT. 

9. Where ■ judge's order directed that 
certun deeds should be given up on a tender of 
flic, &c., to the pifuntiffs or their agent; — Held, 
that before an attachment for a refusal of the 
agent on a tender to him, that the plaintifis 
must have nodce of that tender, and be person- 
ally required to give up the deeds. Evaru et Ui. 

V. Millard, 137. 

10. Qu. Whethera court of record can punish 
for a contempt which is neither committed in 
the face of the court, an obstruction of its process 
nor interference with the course of jiutice. The 
King V. Faulkner, 210. 

11. If a party is in contempt it is not necea, 
sary that a rule calling upon him to answer it 
should be personally served. Levy v.Daitcorabe 
60. 

V. Attobnet. 

12. An attorney in the country may give a 
countermand of notice of trial, though the Lon- 
don agent k the attorney on the record. And if 
the defendant knows that the country attorney 
is, in fact, the plaintiff's attorney, he may so des- 
cribe himself in the notice c' * ■■ 

Cheslyn v. Pearce, 423. 



countermand. 



VI. BiiL. 

13. An affidavit of sufficiency mnst 
give the addition of the bail. Morgm v. Stone, 15, 
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14. On an application to stay proceedings 
against bail, on payment of costs, an affidavit 
that is made by them " at their own expense, 
and for their own indemnity/' is insufficient. If 
the plaintiff has not declared de bene esse, he 
cannot claim that the bail-bond shall stand as a 
seciuity. CaU v. ThelweU, 16. 

15. Where time is siven to add new bail, the 
rale is imperative in all cases, that notice of jus- 
tification of new bail must be served before three 
o'clock of the day on which the order for new 
bail was granted. Sievers v, Newton, 171. 

16. After the expiration of eight days from an 
arrest upon a writ of capias, and before special 
bail have been perfected, die plaintiff may de- 
clare de bene esse, whether special bail have been 
put in or not, and the rule in which it is a con- 
dition of the bail-bond standing as a security that 
the plaintiff shall have declared de bene esse is 
still in force. Baisley v. Newbotd, 245. 

17. A regular attachment for not returning a 
writ oicapias may be set aside on payment of costs, 
although the sheriff took a bail-bond with one 
security only. Semble aliter, of an attachment 
for not bringing in the body. Rex v. Sheriff of 
Surrey, 319. 

18. The rule that a bail-bond shall not stand as 
a security imless the plaintiff has declared de 
bene esse, applies though the plaintiff could not 
declare, in consequence of the stat. 2 W. 4, c. 39, 
that no declaration shall be delivered between 
the 10th of August and 24th of October, Staines 
V. Stoneham, 327. 

19. Though a defendant has ]mt in special 
bail, the defendant, if he has not perfected it, has 
a right to pay money into court, under the stat. 
7 & 8 G. 4, c. 72, and have an exoneretur en- 
tered on the bail-piece ; and a condition cannot 
be imposed that he shall pay the costs of the 
piaintiff's inquiries respecting the bail. Stanford 
v.M'Con, 341. 

20. A regular attachment against the sheriff 
may be set aside after a tender, on payment of 
costs, without justifying bail, though the body 
rule has expired. Rex v. Sheriff' of Middlesex, 
404. 

21 . In support of an application to stay regular 
proceedings on a bail-bond, the affidavit may be 
entitled in the action on the bail-bond, though 
the original defendant is also sued on the b^- 
bond, and is not a party to the application. Re- 
gular proceedings on a bail-bond against the 
original defendant and the bail may be stayed, 
on the application of the bail only, though the 
incidental effect is to stay the proceedings against 
all the defendants. On setting aside proceed- 
ings on a bail-bond, the plaint^ is not entitled 
to the security of the bail-bond, unless he have 
lost a trial before the application to set aside the 
proceedings is made. Stride v. HiU, 431. 

22. Where a ca. sa. is issued, pursuant to the 
stat. 3 & 4 W. 4, c. 67, returnable immediately 



after the execution thereof, the bail cannot be 
fixed upon a return made under a judge 's'order 
of non est inventus, unless the bail have notice of 
the order, or until the order is lodged at the 
sheriff's office, with the writ, at least four days 
before the time when the writ is made return- 
able by the judge's order. Semble, that bail 
cannot be fixed at all, except where the process 
is in the old form, returnable on a day certain. 
Kemp v. Hyshp, 438. 

VII. Capias. 

23. A capias may issue into a different 
county to that in which the affidavit is made. 
An affidavit is not objective on the ground of 
staleness, until it is a year old. Kamsden v. 
Muvghan, 345. 

24. The omission of "she" before "shall be 
found, &c." in the copy of a writ of capias, is 
immaterial An indorsement requiring the 
debt and costs to be paid within four days after 
arrest or service is sufficient. Sutton v. Burgess, 1 7. 

25. " Late of Devonshire-terrace,** held to be 
a sufficient description in a writ of capias, 

26. Semble, that if is not necessary that a de- 
fendant should be described in a capias, by his 
place of residence, if he is otherwise sufficiently 
identified. Hill v. Harvey 185. 

VIII. CoTTRTS OF Request. — See Attorney. 

27. On an application to enter a suggestion 
under the London Court of Requests Act, it was 
sworn that the defendant had a house and ware- 
house in the city, in which his partner and ser- 
vants resided, and that he carried on his busi- 
ness there on his own account in partnership 
with his brother, as a silk- broker, and so sought 
his livelihood : — Held, that that was a sufficient 
seeking a livelihood within the statute. Bond T. 
Bfuley, 162. 

28. It is not necessary to state when the 
action was commenced, if it appears that the • 
defendant was then within the jiuisdiction. It 
makes no difference that the cause was tried 
before the sheriff. Id, 

29. Where the verdict was obtained in vaca- 
tion, application may be made to enter a sug- 
gestion after a final judgment signed, and exe- 
cution issued. Id, 

30. Where final judgment is signed in vaca- 
tion, Semble, a suggestion may be entered after 
it is so signed. Final judgment is not complete 
until the costs have been taxed, and their amount 
inserted in the allocatur. Godson v. Uoyd, 244. 

IX. Declaration. 

31. Where a declaration is against one 
defendant, and the wiit of summons contains 
more than one name, the proceedings are not 
in-egular, unless there is a declaration also 
against another person named in the writ* 
Coldwell V. Blake, 157. 
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32< As soon as the defendant has appeared to 
a writ of summons, the plaintiff may declare, 
though eight days have not elapsed. Morris v. 
Smithy 157. 

33. A declaration against one defendant, after 
bailahle process against two, is irregular. Wood- 
cock V. Kilbf/f 405. 

34. And an application having been made in 
time to judge at chambers, and refused, to set 
aside the declaration, the irregularity is not 
waived by obtaining time to plead. Id. 

X. Demurrer. 

35. Though a defendant is underterms 
to plead issuably, he may demur if the repli- 
cation contains a double reply to the plea. 
Gisborne v. Wyaiif 35. 

36. In an action for a libel, it is not a suffi- 
cient statement in the margin of the cause of 
demurrer to a plea, that it is " no justification 
of the libel." ttoss v. Robeson^ 102. 

37. A demurrer on the part of the Crown in a 
revenue cause, requires counsel's signature. 
The King v. WooUeti^ 157. 

XI. DiSCONTIMUANCE. 

38. After a general verdict for the 
defendant, the plaintiff cannot discontinue. 
Srmble, that he may by leave of the Court, if a 
profit has been reserved. Goodenough v. But- 
ler , 163. 

XII. Distringas. 

39. Qu, Whether the Court will set aside a 
writ of distringas issued on a sufficient affidavit, on 
the ground that the defendant was abroad at the 
time it was attempted to serve the summons. 
White V. Johnson^ 108. 

XIII. Infancy. 

40. On a rule to set aside a warrant of 
attorney on the ground of infancy, the defendant 
made an affidavit "that he was a minor of the 
age of twenty years :"an extract from the parish 
register was also verified by affidavit: — Held, 
that the fact of infancy was not sufficiently 
proved. Weaver v. Stokes, 380. 

XIV. Inspection of Writings. 

41. When only one indenture of de- 
mise has been executed between the lessor and 
lessee, parties to a suit, the Court will compel a 
mortgagee of the lessee to allow the lessor to in- 
spect and take a copy of it. Doe d. Meore v. 
Roey 367. 

XV. Judgment as in Case of a Nonsuit. 

42. Qu. Whether an affidavit that the 
suit has been determined by agreement is an 
answer to a motion for judgment as in case of a 
nonsuit. Creenslade v. Nunn, 46. 



43. The circumstance that an order to try be- 
fore the sheriff has been obtained, makes no 
difference in the time within which judgment as 
in case of a nonsuit may be moved for, no notice 
of trial having been given. Harle v. Wilson, 
139. 

44. Issue was joined in vacation, and in the 
following term notice was given to try within 
the same term: — Held, that after default by 
plaintiff, the defendant could not in the same 
term move for judgment as in case of a nonsuit. 
Liiilej/ V. Foultotif 158. 

45. Judgment as in case of a nonsuit cannot 
be movtd for after the cause has been tried, 
though the trial was had by a writ of trial before 
the sheriff. Day v. Day, 403. 

XVI. Judgment for Want of a Plea. 

46. Though the time for pleading be 
out, a judgment is irregular whicn is signed 
after a plea has been delivered. Leigh v. Bender, 
269. 

47. Though a declaration be delivered with- 
out any particulars, the plaintiff may sign judg- 
ment if the defendant does not plead in due 
time ; and it makes no difference in the time for 
pleading that particulars are afterwards delivered 
in lieu of those originally delivered, which were 
a nullity. JoTtes v. Fowler, 256. 

XVII. Miscellaneous. 

48. On a motion for a new trial of a 
case tried before the sheriff, the pleadings may 
be referred to, though not verified by affidaiit, 
nor referred to in the rule. Milligan v. Thomas, 
320. 

49. On a rule for judgment as in case of non- 
suit, held^ that the issue could not be referred to, 
it not being brought before the Court by affida- 
vit, nor referred to in the rule. Meredith v. 
Stocken, 320. 

50. No advantage can be taken at the trial of 
a misnomer of the plaintiff,* though there be a 
person of the name erroneously used. It is a 
question of fact who is the real plaintiff. Moody 
v. Aslut, 47. 

51. In a case where the point stated in the no- 
tice of an allowance of a writ of error, had been 
argued and decided on a rule granted to arrest 
the judgment, the Court refused to allow execu- 
tion to issue as upon a frivolous ground of error. 
Gardiner y. Williams, 91. 

52. In order to entitle a plaintiff's attorney to 
proceed with an action after a settlement with 
the plaintiff himself, it must be shewn that there 
was a collusion between both parties to cheat the 
attorney of his costs. Jordan v. Hunt, 159. 

53 Counsel for the Crown shewing cause 
against a rule, have a right to reply to the argu- 
ments in support of it The Attorney^ General 
V. Tomsett, 147. 



«7* 



nt OmL— 5« Taw 6/ Pi^. 



«1 I»Atttt«Bho«.mf».m,' liwlfa*^ 

njtj ff ^zoaE ]?T;^fl_ it xua iiiJc^'uAV' A « 






»fi)Sbv«e^ Ji wto T- 



XXL SaCTUTT IVft C4»T>. 

m^tobf made, m ..-i:-::a,-7-c*j«. bafbti iwo 

canBM be Hipowrte-i. j-ccneii i. Bbs^ iU. 

M. Brftr; cfae tt-._ :-: a came, tie j[ii3-±F .^ ^_ 

to Ccnl, widt > fUH ijLi-.-w'.ac^ af t^'' .■ { fp .m - ; ~ 
aCMMC; X t&e niaL i _~or *>, »irfnira«Ti br I ^ - 
. ••■■Mi^BpWUBrwii^rlo^oftrialbrfn^zrrin:-! . ~ 111* ' 
an A« tbtf de&odLst » u* taK Id aoair 
b*Mntni»«t.. Id. ^^- 



TTI T SCXBOSV Wbtt Ct 



c^'«.-Ci;a. XAmi ». .\n<M, 9 



«-4. la: 




0«. A (fcfclii«=t » rii--?i :■ 

tllovcd tor pl«a£ii§ br cite cectu tr' 
rf tw conn. FardwT*=3i« to p'— ' 
^_ I jm^'s ontir ta tmi* to pl<«d a 



59. AjE. >;.•■• ■s-='i.aai£ die »li*rtr» officer . .°'- 



OM; Am, at dcvcca, i^ |' " iff eocitled 
Id have a rettaa tiihtjL/t. w biw* wftat «m 
' ' ca. ai. BBaed. and vaUr, iI»ji- 



OBrdi^aiid wa 




60. A writ tif atnaS 6ru vn definnd 
Oe ^nff iodoned o? Im lOOUL: 
goofc ^jTOted at ITOiL. uidtaAxl^ 
m ^xentiaa fcr die r^nuiiideT. t^ i 
mar between tW exc is ofin uaJ a* I 
SOOL «ne accepted 
Ikat tlie dterif w ^rsnded to 
Ae laCteimm only, 
he entillied to ponmii: 



SlI^- ^'"'"' [ 2. -riw I'rivy C'.nn.il 

:o. Whtre (he b:rKbw of 1 bond nrp ! Archw ('mrl 1 -it.. Kir. 

rfhai;^-:iiiu£.-:£=:. (J-.-.v- Ai'.'- -1-'- ■ "^-■. ""J :i-"- •>:' ■■■■ 

PREjCRIPTION. 



,,[..-!, /. 




r 



irwehouie, stated in the biibnnation to be a 
warehouae commonly caUed a king's warehouse, 
was an offence within that exchange. Lcnct v. 
The AUoriuyGmeral, 349. 



See Bill of ExcHtNoe, 1. 4. 

1. When an inatrument is stamped under the 

2d section of the 37 G. 3, c. 136, the proper 
stamp to be applied is, that which is nccesitary at 
the time the stamp is actually aftixed. Buek- 
worth V. Smpnm, 38. 

2. A bill of exchange drawn in England, up- 
on a penon abroad, but payable in KngUaid, is 
an inland bill, and requires a, stamp as such. 
Amnerv- Clark, 191. 

3. In an action on a bill of eichanee, a plea 
that the consideration was cash, paid by the 
plaintjffs as baiikeis on dralls made more than 
fifteen milea from their place of business, &c., 
waa held bad after pleading over, it containing 
no allegation that the dr^ts were payable to 
hearer, payable on demand, or that the amount 
of any of them was forty shillings. Green v. 
AlUas, 318. 

4. A contract to make a chattel and dehver it 
vithin a certain time, is a contract relating to 
the sale of goods within the exception of the 
Stamp Act Pinner v. Arnold, 37. 

5. Per Lord Abiager. — A writing containing 
not direct evidence of a contract, but merely 
evidence of a material fact from which a contract 
may be inferred, does not require a, stamp. 
Por/terv.DaSoii, 36S. 

6. A letter was written by the plaintiff's at- 
torney to the defendant's attorney, requesting to 
know whether the defendant wished the plaintiff 
to pay certain calls in a joint-stock company for 
him, to which the defendant's attorney, m reply, 
mote a letter, authorizing the plaintiff to pay 
the calls;— WeM. in an action to recover the 
gum paid, that the letters did not require an 
agreement-stamp. Id. 

7. Where.the condition of a bond is for the 
performance of certain covenants contained in a 
conditional surrender, recited in the condition of 
die bond to be of even date with the bond, a 
■tamp of ll. is sufficient, and it is not necessary 
to produce the recited instrument to prove that 
it is of even date with the bond. Hanbte, the 
bond is admissible in evidence, though it should 
appear that the contemporaneous inatrument has 
not been duly stamped. In an action on such a 
bond, where the breaches are assigned in the 
declaration, the jury, upon nonetr/uffum pleaded, 
may assess the damages on the award of the 
usual twnire to try the issues. Quin v. King, 407. 

8. One tenant in common of a reversion agreed 
in writing with another, who was possened of a 



term in the whole of tbe land, to ^ve him iOOL 
On a certain day, when a partition'ot sale of tiie 
Common estate was to be effected, as a compen- 
sation for quitting possession ; and the other 
agreed to give up possession on a day subsequent 
to that filed for the payment of the lOOl : — 
Held, that though produced in evidence afler the 
time fixed for giving up possession, that the 
agreement did not require to he stamped aa a 
surrender, Wfddall v. Capa, 432. 



STATUTE, CONSTRUCTION OF. 

1 . By a Canal Act, a company of proprietors 

were restricted from any alterations of their canal 
after the expiration of two years. By the same 
act, a proprietor of a mill near the lower part of 
the canal was entitled to all the surplus water of 
it:— Held, that the erection of a steam-engine, 
after the two years, to puihp water into the up- 
per part of the canal, by which the carrying 
power of the canal was increased, and the sur- 
plus water diminished by the enlarged trade, 
was an injury to the mill-owner, for which he 
was entitled to' damages. Blakemort i. The 
Glamorgamhire Canal Company, 78. 

3. The statute directed thstamill-owner should 
be entitled to receive the surplus water by a 



r above a certain lock, which the i 



jmpany 



bound to keep water-tight t—Held, that ll 
was to be inferred that the company should not 
have the right of passing any water through the 
lock, though necessary to the lower part of the 
canal, except that which passed when batges 
were towered through the lock. Id. 



STAT OF PROCEEDINGS. 
See PaiCTiCE. 



SUMMONS, WRIT OF. 
See PaiCTicE. 



TIME TO PLEAD. 
See PsACTtCE. 



In trespass to land, if the defence be that 
the plaintiff) who has the freehold, is out of pos- 
session by a demise, it is for the defendant to 
rebut the presumption that possession foltowt 
the freehold, by proving a demise. If the totti* 
in guo be surrounded by several houses demised 
by the plaintiff, the mere fact that the tenants of 
the bouses use the place in which, &e. for tame 
purposes, referrible to an easement, i> no evt 
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dence of a demise of the land with the houses. 
Hebbert v. Thomas, 53. 

TROVER. 
See Evidence, 9. Pleading, 5. 

VENDOR AND VENDEE. 

A party who has heen let into the possession 
of land on a contract of sale which has not heen 
completed, is a tenant at will to the vendor. 
Ball V. Cvdlimore and another. 96. 

VENIRE. 
See Practice. 

VENUE. 

An application under 3 & 4 Will. 4, c. 42, s. 
22, to change the venue in a local action, cannot 
he maintained hefore issue is joined. Bell v. 
Harrison, 269. 

WITNESS. 

1. The Court will not grant an attachment 
against a witness for contempt in not oheying a 



suhpoena, if the circumstances are fully before' 
them, and it appears his evidence could not have 
been material. Dkas v. Lord Brougham, 14. 

2. By the stat. 1 W. 4, c. 22, the Court has 
power to issue a mandamus to examine a witness 
m India, wheresoever the cause of action may 
have arisen. Bain v. De Vetry, 52. 

3. If it appear to the Court that a mandamm 
or commission to examine witnesses abroad is 
moved for, to delay the plaintiff, the Court will 
grant the writ only on bringing the money into 
court. Ballon v. Lloi/d, 102. 

4. A mandamus to examine witnesses cannot 
be issued to Scotland. Waimoright v. Bland, 103. 

5. On moving for a commission to examine 
witnesses abroad, an affidavit is sufficient, stating 
that the witnesses named are material and ne- 
cessary, and that they were present when certain 
facts, forming a material part of the defence, 
happened. In such a case it is not necessary to 
swear to merits, or that the application is not 
made for delay; nor will the Court impose as 
condition that the amount in dispute be brought 
into Court Baddeley v. Gilsume. 

6. On moving for a commission to examine 
witnesses an affidavit, not giving the names of 
the proposed witnesses, nor any description by 
whicn they may be known, is not sufficient. 
Gunler v. M'Tear, 440. 
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